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and under the reſtrained Limications and d Pyovils' 8 alter mentioned, | 
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- - viz, Ik T. H. o any Iflue Wale of his body be living in.truft fo2 
l. H. and the peirs Wales dt his body, until by the death of T. H. 
+". , - without Iſſue Vale, and not leaving his ite enfient with a Son, 


oz after vs rr by fatlure.of — Male, the honour of A. de⸗ 
dane ta H. H. aud in caſe 155 onaur hall not deſcend to H. H. 
that: ey tit th of H. H the Truft al be do; tht Peirs Þales 
H. and fo? vetaillt of ſuch Jflue in truſt, to permit lüch other 
_ perſons and their Jſſue Male reſpectively, to whom the Frie-hold oz 
Jnheritan@ is limited by the founer Deevs, to take the pWhts, as 
tf no ſuch. Leaſe were. in caſe the Honour of A. deſcend upan 
H. H. then the Truſt (0? H. H. and hie Ifſiie Male by ceaſe, 
1 gw. then as to the Barony of Gr. in. truſt fo2 C. H. and ie 
| Heirs Males of his body, Remainder to C. H. and the Veits Dales 
of his body, Kemainder tb F. H. and the Þetrs ay of his body, 
Remainder to B. H. änd the Heits Pales dt his bod, Remainder 
_ to H. H. and the Peirs ales of bis body, Remainder to the right 
 Hefrs of A. the Father q 
And. as td the Barohy pf Br. ag to one third pajt ol i in trix 
fo; E. H. and the Þeirs Wales of his body, Remaindet td F. H. and 
the Þeirs Wales of his body, Remainder to B. H. and the Þeirs 
Pale at his body, Kemaifiver to T. H. and the Heirs Bales of 
his body, Remainder to H. H. and the Peirs Pales of h body, 
- _- Remainver to the tight peirs of A: And as ta another ten -4 4 
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to the right peirs ol A, And as to the other third part in truſt fo: 
B. H. and the Þetrs Bates of his — with ome arena = 
to the rel ofthe Brothers, ut ſupra,” | | v2: = 
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3075  tomeMan | - 
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24 O86, * II. H. by Bargain and Sale ectien, cells toM. tomake m : 
. Cent to the Pꝛecipe fog ſuffering a Recover. 
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deſtroped, beca 
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„ with Remainders over as this Caſe is, J think is a gov 


be made to wait upon the Jnheritance that is intaille. 
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H. H. to whom it is fo intafted may diſpoſe of it; and thereb 


the Term fo f{tnited' in tall, hall be kitbject ro his Debts again 
the Iſſne-fn tall, as J alſo conceive. 
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upon the death of T. H. without Ttſue and the other Contingen. 
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tingent truſt-of the Term to the others are deltroyesx. 
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beritance. ut reſpect to any Inheritance, in which Cale the limitationg of the 


Term to the other Piothers wont de clearly de, Next J take 
i. to be clear, that taking the Eu or the term to be attendant 
tas the Jnheritance,of the Recovery, dabing barr n the Bemainders 
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—_— the younger Brothers, it can only. be in Equity. And Secondly, 
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of the other Brothers as to the Inheritance, 'the: Truſt of the term 
mult nieds be wholly in H, H. and that the other Bꝛothers can never 
clatm the ſame in Equity 3 Foz fince the Inheritance (as fnten- 


he term. but ag the whole Inhettance is now in HH. odoth 


I am. of opinion, that the now Duke of Norfolk and Earl of A- 
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tze Cale is no moze than that a Leim ok 200 pears (s'\grantey 
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clear. that if a Tru ot a Cerm be lumtted to one, as long an Jonn 
jZũjJ and"that-John'a"Styles"vie without 
- mie ofhis bovp, thenro another mar Kemainder (gs volo';:Likewite — 
that which ſeems to make thevoube in tropeeſent Caſe-ts,thatthe -— 
- Contingency muſt happen withina Life ( viz.) the Þonour of A. de⸗ 
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ſcenv to H. H. which muſt de ke him in dis Uke time, or net at all. 


to happen, od not at all; doch not alter the caſe, and therefoze-fn 


Child and Bayly's Caſe, repozten in 2d Croke; 459. and hy Jones 
R ü aLite gz 
aà Term was deviſed to one and his Alſigns, and if he die without tf- 


ſue of his body living, at the time of his death, then to another: this 


was adjudged no Remainder unto that other; and though twas ob- 
jected that the Contingency mut happen within the compaſs of life, 
dn not at all, vet noregard was givento that. ThisCaſe-ſeems tome 
in realon to be the ſame with ours. J do oblerve, that no Cale can be 
- fotuid, whether limitation either by way of Truſt v2 Devile ot a Term 
hath bien allowed to take effect upon a katlure of iſſue, oz after death of 
the party to whom the firſt Etate was limited without iſſue. . And as 
in Child & Bayly's Caſe the Judges ſay, as J have often heard them 


ſay in other Caſes (that if Matthew Manning's Caſe was nom to be 
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this Caſe it muſt go further than Manning's Caſe, q any other Cale 
wn Jones, | 


would be expected, in a 


bien vetermined as gulde my Judgment and Dpinton to be (ſeilicet) 
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a right to the Truſtof the Term, the reaſons and ground of my Opb- 
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0 kent adBeodvery vin bthet Bar be made ol the-inheeitance; 
I eontetve ſuch caſe-if the Tenant intail Men Without Fine ez Ne · 
1 foz valudble conſ@epation,” the tfſue in tail hall abaſn the nc 
ritante, the Chancery Gall never hein bim to avoid the Leaſe. 
In tis particular Cale it is clear, that neither Charles — 
Beumer, can recover this Term at Lalo, but only by ſuit in Chan · 
bc and iu Chancery hall never recover wherethelimitation.of inc 
aA cermin being is not-ftippoxablem'C: La, which in this 
Gale it 48 net, as Þ concerve 3: A Lowe by þ aſe without the Cbutin 
E chat Henry was Tenant intall, emainder ts Charles nta, 

the Recovery ſuffered by H. wonid have harry Charles and the | 
reit ot the term, as well as of the Juberttan e. 
Wut ſhe dne Dbjeation here 18, that the truſt of the trum to Henry 
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ie Remalnder of the term to the'Truſttes foz the pounger Childzen, 
* as anrieable to the intention ok the Died o Truſt, and to all Þo- 
neſty and Equity, and that Equity J take it, is in no font bart d by 
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Sir 8-8-4. Jconeur wich this Dpinion, becauſe it is no abſolute Truck, not 
3 tingent, which as in its Creation it might, ſo in Fac it did ha. 
pen in the life-time of Henry ; and conſequently there is no room 
dc any Tonſtructon to be made, that the Truſt of the whole term 
| veſted in Henry again the expeels limitation thereof, © B'S 
Mr. oy, © Jeoncetve, firlt, that if by At executed- my Lam ot Arundel hav 
wy” created this term to my Loꝛd Dorcheſter, and the reft of the Truſfttes 
in truſt fo} Henry Howard in tail, and after his death to the Bzo- 
thers in tail, that had bien a perpetuity, and not good for a term; 
- though as to that, there 4s u vilference” taken in Tatten and Mol-. 
lenex Caſe, More 809, 810. in Chancery, by the Low Chatcet- 
lout, and the Judges aſſiſtant 3 which tems to be reafonable, that 
EE ttzhe firſt party that is the Ceſtiqz Truſt againſt his Iſſue, may dil. 
2 Pole of it, but not again en in Wewer s to? Equity preſerves 
98 it as to the Remainder, ſo then ik it had bien to Henry Howard 
mm the Jues of his body; the Remamdvers to the Brothers: 
Though Henry Howard could, as to his Iflue, dilpoſe of it, yet | 
as to his Brothers it ſtood good, if that Reſolution holds good, 
and the Books ſays it was grounded upon preſidents in that Court 
too. But this cale viffers where the courſe of Equity is againſt it; 
. | - ___ *herefoye, firſt there is only by this Conveyance a reception of the 
waits in Henry Howard and the Jfllle ale of his body, unn 
ea the Dignity of Arundel come to him, And it is not in truſt foz 
him and his Jaue Male; lo as he has not the entire truſt in him, 
us the other Sons have by the penning of the Di#d. Secondly, 
tis not abſolutely in ttuſt in him and his Iſſue Male, but tem: 
pPeaondary in them, upon the falling of the Dignity of Arundel ſooner | 
dz later, And he is not a Ceſtiqz truſt within any of the Statutes 
- . ppocieving the Statute of Uſes, but has but a limited purſuance of . 
tie poſits; but the truſt vets compleatly'in_the Byothers after. — 
Tuber, then the Parquels of Dorchetter aſſigns the term to 
Marriot, and pe aſſigning to H. H. whereby he has in firinneſs of 
Lam extinguched it, whereby. there is a 'wong and deceit done 
to the Buothers, he is bound in equity and good Conſcience, to 
male them recompence and ſatisraction to2 this wong; and it 
appearing that H. H. was pubp to this, with a delign to extin⸗ 
guüch it, and that extingulchment turning to his advantage, be is 
likewiſe compellable in Tquity to'arilwer tt out ok his Clate, either 
ppb creating a new Term in this Lanny, oz by ſome other way, ac- 
„  __. -- "coding to the Reſolution ok the Judges in my Low of Ormon's 


JV.» * 
K* 5 


7 


ff und Serj. Pemberton, whoſe Opinions I do much value, ann 
habe great eſteem koꝛ. Mr. Attozney ſaith, that the Term to H. H. "> exe] e 
and the Heirs ok his body, under other limitations than the Jnhe- —— = 
ritance was, the whole Term veſted in H. H. and the Limitations 


ok the Term is not limited to H. H. but part of the Truſt, ſo eng 

as Thomas the detealſed Duke ſhall have Peirs Males of his. body, - 
and-until the Earldom comes.unto. him; ſa as the Truft is but a 

- qualified. and limited. Truſt. in H. H., ſo. as this Truſt to H. „ 
now ended by way of limitation ts H. H. and then there is a nein ung y way * 


; ſtronger : 8 but as this Caſe is, 1 conceive the Truſt will wait upon 
the Eſtate of H. H. fo2 ſo long as Tho. lives, and hath Peirs Males 
bl his hovy, and until the Earlvom come unto him, and the Truſt 
ok Henry determines , and then a new Truſt ſpzings up to the 


and ik he die.without, ſuch diſpoſition made by him, his Erecutos dat, bl us 


2 We the n — . en and not 1 * * ä to bie 
mainder. 8 


A ** — „* 
1 


2 have ſeen 83 ol Dr. AT — Sa 718 ere 


thereok to the other Brothers are vold, 1 conceive the whole trut 


Truſt ſpzings and "riſes to.the.younger Byothers,: not by way of d , ner 


BVBemainder of a term, but the Trust to H. H. being ended and de. Zoo fg: 
- termined, I conceive a nem ane may well ariſe and ding up to ve 
the younger Childzen, admitting it were a truſt ol a term in G2zols, 

tit is not a Remainver, but a future Contingent grant and a n.. 75 
tation to them, as it is in Pell and Browns Caſe. 2 125 


Secondly, It it be to attend the Inheritance, then he concetves | 


clearly, the Recovery having barred all Remainders, the Term and 
the truͤſt of the Term is alſo barred. Jf this Trust had been to walt 


upon all the Eſtate as they came in poſſeſſion, it bad bien the 


poiinger Childzen,- which is a future contingent truſt, fo as a.com- 


mon Recovery can dar this Truft, ſo long only as they did watt 
upon the Eſtate of H. H. which is now determined by a collatera 
"Limitation, and the Becovery cannot enlarge the Truſt: to H. Hi 


and make that to continue which in its Creation was to end when 


ſuch a Contingent: happens; which hath now hapned if: H. H. had I 
not ſaffered a common Recovery, de had had an Eftate-tail, yet no "i 
Tru this is a future contingent. Truſt to. the younger Childzen, 3 
on Coane; M "ae 3 25 a common Recover. 


. W. Ws. 8 Martii 1677. 
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1. The Surcenver 02 Gantt the Leaſe fo2 200 > years to 1 Serj. Md 


no the extinguiſhment of the legal Intereſt of the term, doth not due 3 
pꝛejudice the equitable Truſt ot the term, ſo long as the Labs 
comes not into other hands ( viz.) of a Purchaſer, without notice 
_ of the Truſt, which is not in this Caſe. 


2. An Intatl cannot be made of a term in Gols, as i a 1 


tm 1000 years de made in Fruſt fog J. 8. and the Peits of hig 25. d. of* 


- bovy, with Remainders ober, J. S. m map at of the wholeitern; en tee | 
and 15 diſpolal is good againſt his 


and thoſe in Remainder; =» 2 dis 
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. The Duke of Norfolk's. Caſe, | - 


Bute Tem g. But a Term map be limited to attend and wait on the Jnhe- 
may be lire ance by ay ot a truſt, as if a long term at years be, the Re: 
the Inherl- vberſion in Fi, if the Reverſion be purchaſed in Fee, oz ſetied in 
eancein truſt, tall, the term may be ſetled to the uſe-of the Fe n Tenant in tall; 
, and ati in that caſe, if the Tenant in tall die, az the Tenant in Fir 
chere the heir Me, the Peir 02 Jſlue ſhall have the benefit of the truſt, and not the 
ſhall have the , VVV 5 
benefit. Erecuto2s, | ; | F | | : 
Vet if Debs 4. But in that Caſe, if the Tenant in Fie die in debt, and no 
be, the ul other ſufficient Allets to pay the debt, in that caſe the Executoꝛ ſhall 
have. be peeferred before the Heir, although the debt befuch as the Peir is 
Tem, ip J. And Iconceive, that in that caſe, if the Tenant in tail, that 
Law, «ll. bath the Equity of a term waiting on it, wo purchaſe the term and 
out Fine or Alien, og obtain the Truſtte of the term to make an allenation of 
Recorery- the term, it ſhall bind the Jfſhe in tall and him in Remainder, 
though the Alienation be by Died without Fine o2 Recovery, becauſe 
the term in Law is well altenen without Fine, 8c. And the Sta · 

tute of Weſtm. ad deSonis extends not to a Caſe of a term. 
6. Pet it is true this doth not abſolutely determine the Cale in 
queſtion upon their actoun tes. 


* 
* „ 
5 


Firſt, It is a new Caſe not yet byought in queſtion. 
.. Secondly, Becauſe here is a ſpzinging and a new truſt by acct- 
dent ſubſequent, and alters the Truſt, and changes the intail of the 
term to other perſons, from Henry to the younger Childzen, and on 
ſuch. accivent takes away the Truſt wholly from Henry the firſt Te. 
And Thirdly, the Change ſiemeth- to be grounded on great rea. 
ſon 3 fo2 the Lozy Maltravers being in ſuch condition as he was in, 
there was great reaſon to diſable him and pzovide fo2 the younger 
Children, as is done by this Cale; and it Henry ſhould come to be 
Earl, and have addition of Eſtates, that the other younger Childzen 
Gould alſo have acceſſion of Eſtate to them, and ſo it is by this Dird 
/ 8 6t555 558 5 36 FF 
But notwichſtanding theſe reaſons, and this difference of the Caſe 
in theſe circumſtances from other Caſes already reſolved, and the 


- 


 .. contrary Dpinions that 1 have ſien, I am rather of the opinion, that 


in this Cale the younger Brothers are bound by the Recovery ſuf- 
kered by Henry, than convinced that they are not bound 3 fo I find 

-.. that the Reaſons given e contra, touch not my doubt fully. oo =» 
Ih)ße Reaſons of my Dpinion are (viz) ))) 
I. Foz the Recovery ſuffered, and the time when it was ſuffered 
(to wit) befoze the Low Maltravers dyed 3 fo2 till he dyed, Henry 
mas Tenant in tau, and hav power by a Recovery to bar and diſpoſe - 

ol the whole Jnheritance, as well of his own Eſtate tail, as of thoſe 
in Reminder: The term of years was but acceſſary to ſerve and 


CE 4 q A 
** 


2. And the only reaſon that made ſuch intalling 02 limitation 
28 e OO | 2 


r che Doin ef e 


7 term Tad, was, becauſe it was to wait on the Inheritance, firſt 


to Henry in tafl, and fo ſucceſſively to the other Bzothers ; ov elſe, 
as it is aboveſatd, the limitation had not bien good: And when that 
reaſon fails, and the cauſe why. it was a good limitation cealetb 
and is taken away, the effect of it doth likewiſe ceaſe. 
3. The change of the term into thirds, doth not change the E- 
ſtates tail of the pounger B2others, and cannot ſtand with the inten- 
tion ot the Died of Cruſt: Foz J think it clear, if Charles, admit - 
ting he come to the Inheritance as owner, 02 if in the like of Henry 
he could get a Tenant of the Frixhold of all, oz any part of the 
Land to joyn with him, ould then ſuffer a Recovery, it would bar 
Edward, Francis, and Bernard, of ſo much of the third part where- 
of ſuch Recovery ſhould be ſuffered, viz. of the whole Jnheritance, 
und a third of the term and the reſidue (to wit) the other two parts 
would reſpectively ceaſe, and be intailed as to the term, and be whol- 
ly in the reſpective diſpoſition of Edward and the reſt, and go to their 
Executoꝛs, not to their Iſſues 02 the Remainders. 
And yet upon long conſideration of the Cale, there is another, and 
a further ground ok my doubt of what hath bien ſald (viz.) not 
only becauſe it is a new Caſe, and concerneth a Oꝛeat and Noble 
Family, but on another and further ground obſerved and inſiſted 
upon by ſuch great Opinions, contrary to what J habe above obſer- 
ved ( viz. ) that it is not only a ſpzinging-and contingent uſe to 
the younger Bꝛothers, reſpecting them, but becauſe the Dzginal 
Truft-to- Henry, viz. that the Teuſt to him and his Iſſue is, as to 
him and them, under a Limitation ; and that not ſo long as he the 
Tenant in tail ſhall have Iſſue, but ſo long as the Loꝛd Maltrayers 
— have — TG" and on ent reaſon 2205 TO is x codon 


1. Jagrie, that if a man-hove a tem d a 2006-yeurs, andhe Sew. 


grants and vemiſeth this ta one and the Heirs Bales of his 


the Remainder to another and his Heirs, that this term Aer cmnorhe iv 


intailed, no2 a Bemainder limited upon it; and that upon the death 


tailed nor a 
Remainder 


of the party to whom the term was ſo given, it ſhall go han Ex⸗ limited a it; | 
ecutoꝛs as a Chattle, and not to his Heirs Male. -*.,-} bur ſhalf go to 
2. JD9conceide it will not be denied by any, that i& there be n F 


long term fo2 years, fox a 1000 pears, more 02 lels in truſt, and a man 
purchaſes o ſettles the Inheritance to the uſe of himſelt᷑ fo2 life, the 
Remainder in Tall, che Kemainder in Fir, and declare that the truſts v 
of the term ſhall walt upon thoſe Estates, and fall in with them. But f 
that this truſt or che term chan go along with all the Eſtate, and 


ſhall not be merged in any of them, and this truſt ſhall not go tu an 2 


Excecutoꝛ, but ſhali go along with the Eſtate, and if the tenant in tall aue 
die withoirt Tſfue, it hall ga along; with the nert Remainder man „ 
tail; and after his death without Aue, it ſhall go to himin-Fie ümpie, 
and attendall the Eſtates in Remainders, be they never ſo many. And 
* I — is wo common courſe in — to —— 


"Tie Dube a Natok E I 


Query. 
Anſw. 


Court ot Equity, 
that made it, fo2 the p2oviſion of the younger Childzen, eſpecially it 
being made with ſo much Juſtice and Reaſon, wherein he hath bor a 

| reſpect fox his Honours Family and pounger Childzen, 


"ach trufts to go with all the 2 Eſtates, This is not an abſolute Trutt 

 ©2 Henry and the Heirs Male ofhis body, but a limited and qualified 
CTruſt as long as Duke Thomas gelder Bother lived, and hath Heirs 
ales ot his body, and until the Earldom of A. doth come untohim 3; 


ſo.as by the death ol Duke Thomas without Jſſire,'the Truſt to Henry, 


as to Henry, 
As this was a contingent truſt in Henry, but in Caſe Tho. was 


dom came unto him; and it is the ſtronger, (02 that this truſt ends 
in mae by way of Limitation. | 
Pom long ſhall Henry and his Jflue have this Truſt: ? 


which was but a limited- Erult, 18 nom determined and vanquiſhed | 


9 alive, and had iſſue when the term was to begin, ſo the continuance 
and duration of the truſt of the term, was but to laſt until the Earl⸗ 


"Until Thomas vie without Iſſue Male, and the Earlvom of A. 


o come unto him, both which hath happened, -ſo as the truſt foz Henry 
and his Tſe is ended by way of limitation, and is now diſpoſed over 

to others, as it may well be ſo, as this is a new Truſt that by a con⸗ 

tingent lublequent 


claration takes away the truſtfrom Henry, and 
ſettles anewTruft in the younger Childꝛen; and it is to be confiderey, 


that Henry is to have the truſt.ofthis term, not ſo long as he ſhall have 


ſue, but fo long as the Loꝛd Maltravers ſhall have Þeirs Male, ſo ag 


5 EA makes tt a collateral Limitation 02 Determination of the lad 
"4. The Equity and Juſtice of this Truft carries much weight with 


me, and that convition the Low Maltravers was in: Jt was fit tu et, 
tle the truſt in Henry, ſo long as the Low Maltravers had Þeirs Male 


or his body, and if they failed, and that the Earldom of A. and great 


acceſſion of Eſtate to come to Henry, it was agreat-reaſonthat the 


younger Childzen ſhould be p2ovided fo2 and taken notice ol. 


And it will not be eaſie to blow off and overthꝛow a truſt in a 


, contrary to the expꝛels mind and intention of him 


There is one Objection againſt all J have ſaid, which fwms ; prima 


common Recovery, and bars all the Remainders intafl. - 

©: How can this truſt which is an Acceflary follow Eſtates? 
To which J anſwer firſt, If the Truſt had bien to follow and wait 
upon the Eſtate, this Dbjection had bien the ſtronger; but this: truſt 


is not abſolutely to walt upon Henry's Eſtate, but ſo long as Duke 
Thomas hath Peirs Male of his body, and until the Earldom of A. 


© facie ta carry weight with it; and that is, when the legal inrereſt is 
come to Henry, and he is Tenant in tall in-pofſeſſion, and (ulters a 


come to him, both which are happened, he continues ſtill Tenant 


A future 1 


intail⸗ and yet this Intereſt is determined in the truſts. 
Secondly, this is a future contingent Jntereſt that now is hap⸗ 


cingene more benen to the younger Brothers, 'which cannot be barred, 5 it 


' bar d. 


"may be reſembled to Pellan Brown . — 2Cro. 590, 2 
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7 'A man devileth his 
and ik he die without Iſſue; Lea 
William ſhould have it in Fee 3 
a fee Simple in Thomas t 


Intereſt that the Deviſe. 'of the lee 
Son, was good. 3 A 5 

| Another great. Dueſtion was 
common Recovery,' wy 
dane of Wiltam? 


A 


there-was of an Effate and moze,- an 
reaſon that the future 


tze Eſtates of the 


becguls ons 
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contingent, poſſibility 
rred by a common Becodery, as in that Caſe. Ind as to that 
which is ſaid, that an Acceſſary; cannot be without 


m with pave any ba 


3, And ik, 
6 and, 


+; -> , en it was-adjudged t get 
Now here is as much - a future:conting 


nd to his ſecond Son Thomas and his Þeirs, 
Willem his giver. 


-;therefoze. theroh 
or a-Truſt ſhould” 


u lubſfante, and 
| i} Chilſdzen- [Sto ſucceed, and ” 
babe no poper Etats, fo2 Henry ig now Tenant, ſo as th 
ſonal truſt fo2 the younger Childzen independent of their 
Pl and ik ſo, then cleariythis Recovery.cannot. 
Another reaſon why a Court of Equity — help and 
Eſtate fo 
which a > Na of 
15 


r their Cllates. 
het interpoſe in 


13 any 
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f a term dt 20 Ae 
made by Henry Frederick 5 1 


_— : 
is ods 
A Frederick Eutl of 
, DET” 
and rev t 
LE 2 787 de e "F 
ES = to 99 years (which we need nt 
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* atned, ..after. the Death ol the Counteſs, there is a 


Z years kimitted to my Low of Dorcheſter and other Cruſtees 
200 Pears, under a Truck to be declared in a Died of the ſame 


$ . date, with the Releaſe and the limitation ok the Inheritance, akter 


Ih term ok 200 years, is firſt to Henry Howard now Duke of Nor- 
1 tolk and the Heirs Males of his Body, then to Br. Charles How- 
Wach the now Plaintiff, Brother of the (aid Henry, and ſo to all his 
RR, - Brothers ſucceſſively intail Male, with the laſt Remainder to. the 
UL _Earlof and his Heirs, then by a Died ar of March 1647, 
> * the Earl declares the Truſt of the term of 200 years, reciting firſt 


EO the ules of the foꝛmer Deed, and therein ſays, it was intended that 
„the ſaid term ſhould attend the Inheritance, and the Pots of the 
WO Barony ok  fthould be received fo2 200 years by Henry How- 
OY De ard now Duke of Norfolk and the Peirs Bales of his Body, ſa 
11 lang as Low Thomas eldeſt Seu of the tan Earl of Arundel, oz 
1 lue Pale of his Bod ſhould de Uving s but in cale ye Would 
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3 the Doctride af Perpetuities. 5 
Ie Ade Iftur Wale in tho Woof Henry Howard, Werle 
Mike enfient with a on, o in caſe after the death of Thomas 
_ | Iifibont Tie Male, che. 
_ | Delcend to Hemy Howard, 
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then be and ia es ta baus na bene: 


"eds aud then tumes Nom this /Indenture witneſſech, und therein 
the Earl detlares that it ſhauld be under the Limitatians after pe 
D eee 

Pale ok his hdg ( ſtwing Henry Howard u then tbe Wrufters band 

habe the commencement ot the term in truſtfor the ſain Flenty Han 
ard and the Petrs ales of bis benp, kit uch time ag the Earldow — 

— Houlycometo! Henry Howard W the bench e bete withaut-—” 

Hein Wales of bis bann, anatter to the her others; ſucc ef 

eig, andthe Heirs ales of their Bodies!3::and then doth dine 

_ the other Mannoꝛs with croſs Revainaers to the due 


de Cale gaen en thus, the Eurt at Arundel bits in 
Elizabeth the Counteſs: dies in 167 
Doxcheſterithe ſurviving Truſtee; adi 
he affigns tt ta tbe nom Duke oi N 
n 
_ 'Cipe;andthen a Be 
25th of 
whereby the vo- 
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Charles, ig.a bon 
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think cannot be ſteod upon; fo2 this the term by the 
gane indeed and merged in the Inberitante, yet the Truſt af tha 
term remains in Equity 3 and K this Trug be deſtroyed by him that 


and to peertk the texm to him ta inham it did belong, 92 8 recompenice 
foꝛ tt, therefore I think that ſtands not at all as a point in ide Caſe 
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— You the ſteps taken” towards it. * % the Devize'of a/Term;'and 


_ "and the Heirs © 


Fe en, 45 Ui veelqed to be voip. - I ſhall ner cite Caſes at large, bur un. 
5 ye over after [P'thole Points and Expreſſions in them which are pecultar and per 
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eee | which t e is 

 etfey;; and ing ih Dien altogether; it voth limitrhis term im 
tending "the: Mheritance ; and then, J conteine, che recovery voth 

not bar the erat, koz the tecovery would bar the kuelsent to anz . 


bur not a fate; A ie wouldvo pere, if-it attenved the Ingerttance? but be⸗ 
ie Gros, ing Bunt are in Gros, and a tolfateral thing, 'Þ concetve'the te⸗ 


* 


covery das no operation to bar the truſt in the term. Chen the Cale 
© / mited to Henry Howard and the-Þeirs Bales dt pie ody unkil bs 

Wouter vis! wichen Iſſue;/-wherebp:the Ponent came ro him-with = 
fh cofitſiſent Remainvers over; de a good Limitation," this is che 

_ "Queſtion; and bo in Hort the Caſe is thus: A Term ol two undes 


| 2. 


bos thail receive the Profits üntit Thomas dle without Iflite 
ale of his bovy, and then to Charles Howard,” and theÞeirs-Bale | 
bot his body: And in this caſe, Jam of Opinion, that theſe Limita- 
/tions'ts "the younger "Brothers "upon 'this Contingency, 'are abſa- | 

 *litelp"void\ in the firſt Creation, and are gone without the Surren- 
der; and that upon this/Recovery- Henry Howard, now Duke of 
Che Expolitions of Devizes of Terms, oz the Dilpoſitions ofthe 
TCTrutt of Terms, have Roceeden by: many ſteps to higher degrees 

than wag at ficſt thought of by the makers. It would be too long 
td gibe a diſtinct Piſto of it; but it is fo plain, that it is nowa re- 
. 'folved and vetreed thing and ſetled, therefore it were in bain to tell 


ol his bot 


of a Term» -the/liniitation-of the truſfof a Cerm ta one and the Heirs ol his body = 
and Habe 18 gocd, though Burgeſſes Caſe was only fo: Life, the Tales are ve. 
Trift of a 24 kull in t. On the other ſive, where there is a limitation ot a 
Term to n Etem to one and the Peirs ok his body, there a poſitive Limitation 


ok soy, the Gade over, after bis death withour Illue, that 1 think allo is 


Ae e Aenne tothis purpoſes there is Jinkins and Kenniſt's Cale. I think 
— wtho®® it was in the Exchequer, there it was-faid; it was ſuch a total Dil⸗ 
"CO. en of the term, to limit it to one and his Peirs ales, 70 


r 


on the thied polnt whether the Cruſt ol a term thus 


- years is granted in tau, that Henry Howard and the Heirs ales 


— 


would not admit ofa Limitation over,. but adjudged to be. void. So 
in my Lo Rolls f „1 Part Tit. Deviſefol.'612. 11 Car. 
1. Leventhorp and Alhby's Cate B. R. Jt is laid, that theBemaiſh- 
der of a Term to C. after {tis limitey to B. and the Heirs Wales 
ol his body, is a void Remainder ; and fol. 613. he puts vown the 
reaſon why the Remainder is vom, becauſe the Limitation to one 
and the Þeirs Males of his body i a full vifpoſition & rhe Cet. 
ru ik (ſuch Limitations over were — it would c create perpe- 
ities, which the Law doth abboz. 
Sanders and Corniſhes Cafe Croke fol. 230. There itis refolved, Limitations o · 
that the Deviſe of a Cerm in ſuch a manner with Limitations after make a ere N 
one another, to male a perpetuity, cannot be good: Fo, ſuys the toiry, 
Boch, to limit a poſſibility, and to kunt the Remainder of a term; *- Lr 
alter a dying without Jfſue, ſtands not with the Rules of Law. Now . ET 
to bing this Caſe within theſe Rules, that if there be Trulfofa with in Res 
term to a Man and the Peirs of his body, no Limitation can be oper. 
A ap then, if this Eſtate beſo limited to my Lod-Duke by the teme 
_ of Henry Howard, the other will flow when there is a Limitatih 
Intall, (though it cannot be p2operip ſifled Jntail ofia-Teem, — 2 Term thot 
is a Dilpolition of that Cerm as long as the Tal latts) then'thefe = 
can be no Limitation over. And as to that J think, as the Deen w — ro 
penned, it may well be ſtood: upon, that here is an Eſtate gien th ore Term, 
Henry and the Heirs Males offs b body : Fam though the Os ſays, Tal ks. 
until by the death of Thomas Without Iſſue, the Earlvom of Arundel 
- hall upon him, yet the flr&Limitation, I think, * 3 
the peirs Male of his body, und the Reniativer over wan be gates 
vod. But 1 will not fland upon that, becauſe 1 think 1 wall not dill J 
need it, but admit (until by the fatlure of the Iſle of Thomas the 
Earlpom come to him) makes it not an Estate to Henry and 
peirs ofhis body virrcity, pet it gives ah Effate. to him and he 
' Heirs of his body, as long as Thomas has any Iſſue of his body, and 
that 1 count to be all one as to the Operation ot Law; weary: ofthe - 
Eſtates muſt determine upon the Perſons vying without IMe, which 
is too remote a Condition to limit the Remainders ofa Term upon. 
And this until he die without Iſſue, and as long as he ſhall have Iſſue, 
are terms Synonimous in my Opinion ; and ſo, it being a Limita- 
tion to him and his Peirs of his body, as long as Thomas fveth; 
and hath Iſſue of his body, it cannot de limited over, and the rather 
upon comparing the fozmer part of the Died, where there is an e. 
pꝛeſſion, that it was intended the Effate ſhould remain in my now 
10d Duke, ſo long as Thomas lived, oz han any Laue of hi$ bodp. 4 Livicaios 
- Therefore, I ſay, there being in my opinion no dillerente as to Nerd. *2 = 
tion of Law, between the Limitations to a man und the Peitz ot 2 
[his own body, andto a man andthe-Þeirs of his body, During the «© « Me: 
uke at another and the Heirs of his bovy, there can be no — {he or 
in the reſolution. It is as poſſible; a diſpoſition ofthe A ring the L 
the cotitinuance of an Intall in the _— and nue "8 . ofanother 
Ran can be limited over. 
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— Contingency, und whether that be good, J think, is the-mainQue- 


Cro. }a. 459. fiton. And truly upon the reaſons of Child and Baily'sCaſe, J can-. 
not think it is a good Limitation z that Cale has been ſo aten re. 
ported, that J need not put it at large. Jnſhoxt, this it was; A 
Deviſe by A. ofa Term to William his eldeſt Son and his Alnigns; 


-and il he die without Iſlue, then to Thomas his youngeſt Son: there 
the Judges of the Aings⸗ Bench did firſt dellver their Opinion, that 
ttititßhis was avoid Limitation'to Thomas. And after t came into the 
Etrthequer-Chamber, and there, by the Ppinlon 'of ten Judges, it 
was allürmed, and the reaſons of the Judgment are not what was al- 


* 


llluedged at the bar in this Caule; but they went upon the ground, be- 
e caule thereby a perpetuity would enſue z and that which was obler⸗ 


; 2 875 was only an Anſwer-to a Caſe: put in the Argument upon 


+ 5 


Co. J. 461. pell, Hail. 9 Jac. R. 889. B. R. which was eiten by my Low Chief 


Baron Tanfield, againſt the reſolution ok Child and Bailys Caſe, to 


- .....___ difference ft from the Caſe then befoze them. And though it was 


\* + _ - Urged/in Child and Baily's Caſe, that" it was given upon a Contin- 
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Ro klaled it tobe a void Limitation ; and 1 met lately with a Judgment in 
A Tem 1i- the Common - pleas, which troſleth that Caſe of Rhetoricks and 


den dee seas Sanders's Cale? Matthews poſlefled of a long Term of years, having | 

ying wich Iſſue a Son and thee Daughters, makes his Till, and deviſes bis 
out ©: Chattel-Leaſes to his Son, and if that Son die betoxe' Marriage, 2 
out Iſſue, the ter Marriage without Iſſue, that then they ſhould go to the Daugh- : 
| Duugheers bis terg. The, Son voth marry, and vieth without Iſſue, the Daughters 


1 


Executrixes, 


che Term Al. his Exetutrixes, againſt whom an Action'of Debt is bzought upon a 


' fs. Bond, they plead no Aﬀſets; and upon a ſpecial Ger dic, the Queſtion 


NM the report ok that Caſe, there are many expꝛeſſions ofthe Courts 


— . -- unwillingneſs to extend theſe Deviſes and Oilpolitionsof Terms, 
further than the Judges had gone already. The authozity of this Caſe 


9 


. _ There was allo ſtarted at the Bar in Pell and Browns Caſe, that 
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1d and Baily's Caſe; which was the Cale of Rhetorick and Chap- 


Vit nom the voubt in this Caſe, that is made, atileth upon this = 
5 Point, that this Limitation over to the Brothers, is upon a meer 


. 


genty to the younger Son, which would ſoon be determined, andend . 
ln a ſhort time 3 yet that weighed not with the Judges, but that they 


being whether this were Allets in their hands, it was adjudged it was, 


doth much firengthen the authoaity of Baily s Cafe. becauſe it doth = 
- thwart and oppoſe the Judgment in Khetorick and Chappell's Caſe, 


t fee upon a Fee, ariſing upon ſuch apzorimate Contingency, as migbt 


happen in ſo hat a time as a Lite, was a god Limitation. It is very 
die het Caſeis ſoadjuvged 3 but Ithinkthere might beſuch.reaſon _- 
de Iifference urged betwirn che diſpoſition of a Fir Simple, annofa 
_ +» - © Term; 2a Fe map bequalified as to a man and his Peirs until a 
5 I of a diſpoſition of a Term 
Term is given, the qualification 
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5 Vekrine of Ferpetuities. 
do think that there have been Caſes in this Court, whete NN 5 
has been limited to one and the Peirs Bales of his Body, upon a 

Contingency, to happen firſt with Limitations overt, it that Con- 
tingency do not happen, that has been a good Limitation. As thus: 
J JE it be limited to the ite fo2 Lite, and then to the eldeſt Son, if 
he overlive-his Mother and the Heirs Bales of his Body, the Re 
mainver over to a younger Son there, if the eldeſt Son die tn the 
* Life of the Mother, the Limitation to the ſecond Son may be good. 
But ik there be- an-inffant Eftate-tail created upon a Term, tvith 
Bemainders over, though there bea Contingency as to theTxpecta- 
tions of. him in the Remainder, yet there is ſuch a total Diſpoſition 
of the Term, as after which no Limitations of a Term. can be. 
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ure Foundation to build upon in the Point of a Term, becauſe. that 
Caſe it ſelf has been controverten ſince that Judgment giben, in a 
ECaſe between Jay and Jay, in Stiles Repozts, 258 and 274, Tri- 
nit. 1651, fol. 238. Tis thus: A Pan leized in Fee deviſed it ta 


13 X 02 that Objection out of Pell and Brown's Caſe, there is no ſuch 
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Remainder to anothig.and his Pers. 
-- Chereis no Opinion given; but Rolls Chief Juſtice av, A Limi⸗ Tini of 


* tation of an Inheritance after an abſolute Fee-ſimple, is not a good tier 2 2 
= --Limitation, becauſe this would be to maße a Perpetuity, which the ue Fee-fim- 


1 Fo, . 
r 
** 
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tte and ronteſs Pell and Brown's Cale to be adjudged quite contra. 


Lain will nut adniit. but. if it be upon a contingent Fee⸗Ampie, it frre pm 
is otherwiſe: But fol. 274, where it is ſpoken to again by Latch $a contingen 
-» he argued, that it was not a g00d Limitation 3 and though he vath .. 


rr to what he. argued, pet he tells you, that the Junges div find ſuch # = 
Antonventences ariſing upon it, that the Court was divided upon 
u ke Caſe; and ſays further, that within nine Pears alter — 9 


N 


ment, 21 Jac, it was made a flat Query in the Serjeants Caſe n 
. - adds mozeover, that it hath been eder ſince.diſputable, and cites “ 
Cale, and gives vou a Noll, but not the Parties Names, Mich s 7 
and 38 Eliz. C. B. Rol. 1149. wherein he ſaps the Book, after ſo- 
lemn Arguments both at Bar and Bench, it was adjudged quite con⸗ 
traty to Pell and Brown's Caſe: But admit that Caſe to be goon 
Law, where will you ſtop, if you admit the Limitation of a Term af- 
ter an Eſtate tall, where, ſhall. it end ? Fon if after one, it may ass 
well be after two; and if after two, then as well after twenty; fog it 
map be ſaid, if he die within 20 Pears without Laue, and ſo if within 
ieh aud there will be no env; and ee e Perpetuity will follow, "It -, -- 
was laid at the Bar, it will be hard to fruffrate the Intention of the 


% * 


arties'; To that 1 anſwer,. Intention of Parties not-accoming tg nne “ 


Ta grenottoberegarded. Ie was the Intention in Child and Baily's e 


Cale; that the younger Son ſhould have it; and lo in Bungee Cale, Le, 2. not 


it was the Intention the Daughter. ſhould have. it; and ſo. in Giengen 
and Sommers's Caſe, it was ititenved fox the Daughters, yet all there 
Intentions were rejected 5 and thereſore as to that, it is not at all to 
ON ESR.” TE 
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ground A 
han ſlend out, and that J conceive 
- think theſe expoſitions have gone as 
part J cannot extend it any further, 

4 7 the Plaintiff has no right to this 


. : „ 5 2 . : , 
Pp , * ; * i 2 0 , 
$ * » by Ns * a * L 1 : i 
* 15 : ö * "a "=. lh ©) 3 85 
* - 


; 1 1 
8 2 2 _ 4» 
" We * Y WY ** * 
a x ; 1 8 | Wt th. A. 

: 6 0 ” : . * 0 — 9 q 

. 4 — 6 * * . a f INTE * : * hy *. a 
8 * . * | -_—_—_—_— 8 oy Tl ar 
: TS... f > , — a & : oi : <p 
* 7 v J 8 . 

„ 1 
& 


3 
. 


: . . $ * * . #4... 4 4 1 ; 
1 » 4 * ; | ; 
, , : I . 3 * £ N 8 
; N N x , 3 1 8 * 13 x . - 
125 7997 4 — 5 9 F LY 1 % 4. b 1 
: 7 4 : * * 3 \ . RT , * 0 ; 
f 4 | | 
5 | 12 8 | 7 ; , 1" Bs 8 | * Fe % 
: F 4% k © # 8 * k es <5 7 a * , * 7 
[OY , : : . . * 1 Re * ' . > 
* I x d wr * : * 2 J 0 ; be | f ; 


r Shall not trouble your Loxdfhip to repeat the Cale again, fo? it 
Þ hos bien trilly opened by my Low Chief Baron, no2 ſhall A trouble 
- pou ith any long Argument, becauſe I think there is but one paint 
in the kale, and that a ſhot one: The only point is this, Whether 
je oly this tontingent Truſt of a Term limited to Charles, upon the dying 
Foz, of Thomas without Iſſue Bate, whereby the Honour did deſcend ta 
* Henry, be god in point of Creation and Limitation : foz the other 

Ver 


points will not trouble the Cale: Fo2 as ta that point of the 
this being not a good Limitation in point of Cre- 
nothing in the Caſe, fo2 it is gone without the 


Retovery. Chen fo2 the allignment 
ep vi ug in che Cafe 3 it voth w, 
W Hall verrte this Cauſe fo2 the'Plaintiff, then de hath cammitted 
a breach of Truſt; but if fo2 the Defenvant, then it is ot no weight 
at all. A the Law be kor the Plaintiff, then he maſt anſwer foz this 
- breach of Truft, and fo muſt the Duke ; fo? it is a ſurrender to a 
perſon that hav notiee of the Truff. Do that the Queſtion is bare: 
v upon that ſingle firſt Point, whether tt be a good Limitation upon 
Contingeney to Charles, this which they call a ſpanging Trug. 
IN N tale the Rules of this Court, in caſes of Truſts. of 
Tue Rates of Germs, to be the ſame” with Rates of Lam in Deviſes of Terms ; 
law de pre. g J conceive the Rules of Law to pzevent Perpecuities, ate the 
err the. Kingdom, any ought. to take place in this Court,as well 


of be. Wan Uther Conrt, So J take it then, that the Crust of a Term 
ag". ig ag wah & Chartel, uud under the confideration of this Courr, 


Term upon a voluntary Settlement, ſhould be carried further in a 
— Comt-off Equity, than the Debite de a Term in the Courts. o“ 
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cent ft ſelf; and therefine I eannst fir, why the Truſkof. a 
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Common Law. It is trübe, where there is a long Tetm in being 4 dagen 
— Mongage, and as a ſeturſty which is determined, it is ok gage fi ks 
great conventency that it hould-be kepe on foot to pꝛotect the In kept a-foor to 


» 


— 


heritance; and lo it will lie mit to walt upon the Inheritance, and e gw 
| in! wait upon it. 


thereupon in many Deſcents it will go from Þeir to Peir, and! that 
— > particular ; conſideration; to attend and p2otec the Inhert- 


tante: But foy a mier Chattel to go from Heir to Heir, is not the 
lame tale; nas do A dee any reaſon why this ei | 


ch a Chattel any further, than Deviles' of terms 4 4 | 
ſuch a ttel any 1 3 0 mes ot terms are kart 
ö 3 . 4 '4 1 . Y 4 b . „ ja 7 i 5 F: , | vp, 5 _ # 2 * n * A 4 + * * 4 7 we N 


Common Law. 
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Hob let us die, and a little conſider, what thole Buleg are, and 


how they are applidble to this Tale: In both caſes a Term may 


be limited for life to vne; with Remainvers over, though in the bare 


conſideration of Law, an Eftate koz life is a greater Eſtate than a 
term fot years 5 but in kale of an Eftate-tail there can be no ſuch _ 


thing; therefozein Burgelſes Cale, the Truſt of a term is limited to 
2 ä den i the Remafnder to his Wife fo? life, the Remainder to che 


the Remainder to the right Pers of A. A. hav no Son'at that 


living, -noz after 3 but the Remainder over was tothe Daughter 
A 'being. It was ſkrongiy urged, char the” Daughter ms 
veſted'in her, and that the”Trutt fo2 che Daughter -— 


have the Truſt 
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 Hould cloſe with the Eſtate koz lite till A. ſhould habe a Son. But 


= 


becauſe there was-a'Limitation to che ten Don of A. and the Aue 
of. his: bevy, and the Reniainver ok the Daughter was but to take 


place, after that Son died without Iſſue; and lo'the others though 


it was not to a Son then in being. But pus Tltate was in con- 
tingencies which did never happen, pet the Court din not allom or 
any ſich thing, as any Remainder that the Daughter ſhould haue, 
but made a Decree fo2 the execution of the Devile fo that it is clear, 


_ Effate-tall. - 


The Queſtion then is, whether there can be any contingent Re- 


mainder fo? this, tos this Cale depends upon that conſideration 3 1. ce. 


it is limited upon a Contingency, if-fuch a thing ſhould'happen' 
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üirtt cetond, and other Sons ſucceſſively ann the Iſſue of their bodless -— i 
5 and for default ot ſuch Ille, to the Daughters of A. and their Iſſue, = #9 of 


y Low; J take it in this caſe, where' thete can be no direct Re- Where thets - | 


malnder, there tan be no contingent Remainder, though tt happen g Ne, 


: never ſo ſoon: Therefore, ifa Term be timited to one and his Pelrg dere 
of his body, and he die without June ok his body within two pearg r remain- 
the Remainder over, there can be no ſuch Remainderlimited at All, der. Deoya, _ 
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aud theretoze no contingent 'Bemainder'z fo2 this Retnainver'ig k. = 
mited-at'the end of an Jntail;anv that is (o remote a conſiveration, 
chat as the Lat will noe fff a direct Remainder wpon it, ſoupon— 


Noi in this Caſe there is only this difference, if the Eſfate: 


alt 
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. 40 7 Homard and the Peg ak his body; and lt de die without 2 
5 5 1 in "the lite ol Henry, Sc. then the Remainder over, then it hav 
n clear the Contingency-had been umited upon the erpiring-of 
Intails and though it be ſald that it exnires within the compaſs 
E his Cale at all, as I con- 
.z fo I will püt a caſe upon a fir mme (upon Pell and 
28 ? a Pan limits an Eſtate in Fee-ſimple to a Man 


8. 
is vod, aud dhe K un Hall have it by Elcheat, and 
3 within the af 11 of 1 te ofa San 7 
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T0 o Gor I Contingency. 
” ſtore for of 1 5 . 


Life is of co] 
— Jodg e man, will pat make Coed. aL 
witatiou-of the Remainder over, which I held to de a good Rule, 
= > realoy of it, 1 conceive, will reach to this Caſe : Fox what 
is 


than T 
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nilerence? here is a Contingency indied: but f £5 toheve o bavw / 


an Eſtate-tatl expire within one Life, which 1 take to 

caſe, pete the Term han bien kanten to Henry and {ton 

* Bales of hig-body, ſo-long as Thomas ſhall have Heirs Pale of | 

* His body. that would flirg have. cut of the Remainder 3 and what 
is the diſierence Ja it poth depend upen Thomas dying without 

; rebp the Earldom ſhouly deſcend, then when it is limited 
10 2 15 the Peirs Males of his bodp. And if Thomas die 
| en fa, if Her) Be wirhour ed arng the er 

x by tht i hel d ſaid, if Henry die without Iſſued uring the life 


Tn that I think, the whole Term is ſwallowed in the Eühte tat 

upon this consideration, and there can be na Remainder of it, no 
etecutow Deviſe, no2 any ſpunging Truſt. ta Charles upon this 
E 3 and, my Low, upon that reaſon, A think this Set-. 
fails, and is diſappointed as te the psunger Bꝛathers. 
5 mae . "Tf it bad been limited ta Henry od Lite only, and no further, = 5 


ER his life, if complicated with ſeveral aſcendents, pet it ould be 
3 . Remainder, becauſe the La dethallam a Bemainder direaiy 
1 en upon an Cſtate foz Lie; and ſo it maul alſo in Cantingeney ik that 

* qo 1 ee continuance-gf the particular Eſtate > But 
pen during J take this to be a ſtep further than any of gur Befoluttons in Law. 

. 3 hv abe gone pet, and therfoꝛe Acanngt ſes reaſon ta extend the:Expoſi- 
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and the peirs Bales of His bodp 3 | i wy default of it q 
the other Son Charles, and the Peitz ** A 998 
tal Remainders oper. Then by another Deev 
Truſts ok this term ol 200 years 4-41; being 
_ Heirs Wales ok his'bobp, f altravers d vile Bit hot | 
Male, und e 506 100 uke ; any afrc 
the determination or that Titate; e (hall die 98 tit ate Pale. 
then to dome to'Charles and the Pets Bites ot his 5 vherh 
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-anp thing or the Recovery oz the ron, 10 
of the Cale, and vs not think it 1 55 rt 
as it lies befogt us. And dun J W fig e e Cart N 
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Term had deen limited to determine t Bag: th. 
without Iſſue; and that to be fo2 the nod Dike d Ne | 
thet Term then to commente and 0, over tg _Chartes; 
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l Term that waits upon an Jnheritance after the death of one with- 
but Iſſue, may go over to another: Bur chen k is capable of ſich 
u Limitatton in that Caſe, with this Reſtrigion 3 that is, it the In⸗ 
pHeritance beſo limited; kon though it be attendant eber ſo much upon = 
de Inheritance, pet that attendance; cannot maße it capableof ano. 
The en tet Limitation than that Jtheritance is capable of: Foz ik J habe 


n 


alt Estate in Fir fimple, and have the Truſt ok a Term attendant 
uon that, and J will let the Eſtgte ok Inheritance deſcend to mp 
Son, Jcünnot in this Cate (though the Term be attendant) limit 
, that ik up Son die without Jflue, that Term ſhall ga aber; it 
not capable of any FozetgnLiraſtation whatſoever; koz as to that, 
it ia a Termin Holz, it hath not the Quality ot a Term attendant 
upon the Jnheritance. at an; koz firſt, it would kal or an Inheritance, 
nid g Fres held ta ſippozt it, and further than a Term dnn be-fip: 
ported with.a like Eftate of; Inheritance; it will fall to de a Term 
Uttendant upon the Jnheritance.. - Now: here: the Eſtate of Jnhert- 
1 is limited ta Henry and the Peirs Pales ol bis Body; with 
Bemanpers to Charles and the Heirs Males of bis Body. Mom 
thus the Term is capable dk a Liniitation- to Henry and the Þeirs 
— Wales ot his Body : And to2 want of ſuch Tſſue,. to Charles and the 
 DVeirs Wales of his Bovys becaulet bathan Inheritance, on-which = 
tit depends, to. go along with it and ſupport. it. But to take this 
mit ok its right Courſe and Channel, and put another Limitation 
upon it: That upon the dying ok Thomas without Jſſue, whereby 
the Earldom thall veſcend, chis call go over to Charles 3 alas it can · 
not be, becaule it hath no Frie⸗ hond oz Inheritance to ſuppozt it. 
And then helives,. it could nat have that Reaſon that the Law in ⸗ 
tends ko: its permitting ſuch Limitations to Terms attending the 
Inßeritance; foz I take it, the Reaſon. why/Terms; are admitted to 
be attendant upon the Inheritance, and to be capable of Limitations 
tjo go along with the Inheritance, is the relation they have to the In- 
 bexitance;. and becauſe it is koz the Benefit of the Inheritance. and 
that 1 conceive was the only Reaſon that at firſt gulded theſe judg 
ments ol the Court of Chancery,: that .theſe Terms ſhould; be ad. 
mtitted to walt upon the Inheritance. to pꝛotea it when Poztgages 
wert made in kommer times by Feoffments, upon condition aof pay. 
ment of Boney, we hear ol none of thele Terms, But in the lat. 
ter part ok Duien Elizabeth s time, and fince, the way of limiting 
Terms in Moztgages came up in uſe, and then upon the buying of 
Inperitances came in the Truſt Terms: and they that pur⸗ 


1 t of theſe 

 _ chafed dere avviſed to kep thole Cerms on foot, to pyotect their pur- 

mull look upon this indeed as a nem Cale ok Novel Invention; 

az tn truth Tehink it is Prima Impreſſionis, aud none of the fozmer- 

Tas have hen eractly the ame; Foz this Term here: does:partake. 

dieter ak a Term in Sto, and ſomewhat of a Term attendant 
[> on an Inheritance; and. if. there ſhould be ſuch a Limitationavmit- 


Ine; ans hone Payne taeda mavmit 

ted, ith a Fozeign Limitatſon as this is (1 call it Fozeign, becauſa 
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Peirs Bales of his Body 


nate it if he pleaſed ; foz it is not an Eſtate within the Statute be 
Donis; and I doubt not that had a great Influence upon the Judges, 

when they made the difference between Terms foz Pears in Ozoſs, 

and Terms attendant upon the Inheritance. Fo2 Terms in Goſs, 
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it is not that which goes along with the Inheritance:) Ik that be al. 


lowed, we know not what Inventions' may grow upon this; koz I 


| know Hens Bains are fruitful in Inventions, as we may fee in 


Matthew Manhing's Caſe. It was not fozeſten no2 thought, 


that Judgment was given, what would be the Conſequence when otice 
there was ati Allowance of the Limitatfon-of a Term after the death - 
of a Perſon, preſently it was diſcerned, there was the ſame 7 


fo2 after twenty Mens Lives as after one; and ſo then it was held 
and agt d, that f 08 
ing, at the creation of the Eſtate, it ſhould extend ſo far. That 


came to grow upon them then; and now if this be admitted, no Man 


can fozeſte what an il Effect ſuch an ill Allowance might have there, 


mightily-entangle Lands. 


might ſuch Limitations come in as wolud incumber Eftates; and 


Chis is certain, ſuch an allowed Limitation would add a greater 
Check to Eſtates than ever was made by Limitations of Inheritante: 


Foz when an Effate of Inheritance was ſimited to a Man and his 


that had the firſt Eſtate⸗ tail, had full. power over the Term, to alte- 


they could not be aliened in ſich a Cale; but Terms attending upon 


the Inheritance, though under ſuch Limitations, the Parties could | 


alien them. 


But now if this Limitation in queſtion were-good, then Henry: 
could not part with it, becauſe it is to him and his Heirs. Bales of | 

his Bodp, under a collateral Limitation of his Þzother's dying with: | 
out Jfſue, and the Earlvom deſcending to himſelf; and then his E. 


— 


ſfate was to determine, and ſo it would fetter that which ik it had 


been a Term attenvant, &c. would hape been alienable, 


J have ſeen the time often, When they have refuſed to carry Caſes. 


further than the Pꝛetedents have been in koꝛmer times; and perav- 


venture it would be dangerous ik we ſhould vo ſo here; and tt ſeems. 
to me to be an odd kind of Eſtate; as this Limitation makes it; 


and ik ſuch a Conſtruction as the Plaintiff would have ſhould be 


made, it would being it under a great uncertainty; To take this 
Eſtate as it ſtands in Henry and the Heirs Males of his Body, it is 


. by this Limitation made, and. ſo indeed, J think it is a Term that 


\ 
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waits upon the Inheritance: Put ik this that is contended foz be ad⸗ 


mitted to be a $00 Limitation upon the Contingency of Thomas's 
dying without Iflue Male, then the Eſtate in Charles would be a 


Term in gros, fox it hathno Inheritance to attend upon. Then/ſup- 
pole Henry hap died without Jiſue Male in Charles g L ile time, then it 
3 Term attendant upon the Inheritante again. If Charles die in 
the Life of Henry, it goeth ta the Execntors. 15 Henry in the Life 


There- 


of Charles, it goes to the peirs. 


ſo long as the Liftiffation excieded not Lives in be. 


, with Remainders over, and a Term was 
limited accowwingly to wait upon the Inheritance, In that Cale, he 
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Upon that, and J will let the Eſtate. of-Inheritance; deſcend to my 


it, That if, thy, Son die without Aale, 


Attendant upon the Inheritande. Now here the E ſtate of Jnheri- 


„ and put another Limitation 


the man ſhall il deſcend, this call go over to Charles; alas it can · 
not be, becaule it hath no Frix-hold--o2 Inheritance to ſupport it. 
Gn And then beſives, it could nat have that Reaſon that the Law in- 


Inheritance; koz I take it, the Reaſon. why/Terms: are admitted ta 
be attendant upon the Inheritance, and to be capable of Limitations 


tie alen with the Inheritance, is the relation they have to the In- 
1 unte; atib. becauſe it is foz the Benefit ot the Inheritance. and 
that 1 conceive was the only Reaſon that at firct gulned theſe Judg⸗ 
ments of the Court of Chancery, that .theſe Terms ſhould:be.av- 
miffted to walt upon the Inheritance. to-protec it when Boztgages. 
wert made in fozmer times by Feoffments,- upon condition at pay. 
ment ot Mone, we hear of none of theſe Terms. But in the lat ⸗ 


that 


ter part of. Bun Elizabeth g time, and ſince, the way of limiting 
erms in Moztgages came up in uſe, and then upon the buying ol 
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= Term that walts upon an SS aſter) the death of one with- 
out Jſſue,..may go over to another: But chen ie is capable of ſich 
-aLimitartotiin that Caſe, with this Reſtrictions that is, if the Jn- 
ritance be ſo limited; koʒ though it be-attendantever ſo much uon 
e Inheritance,” pet that attendance. cannot matze it capable ot ano. 
The mal thes Limitation an that Inberitance is capable ol: Foz if 'J have 
*an.Eftate in Fie-ſimple,- and have the. Truſt or a Term attendant 


Son, J cannot in this Caſe (though the Term be attendant) limit 

3 t Term ſhall-go-over ; it 
1 not 2 of any ForeignLiraſtation whatſoevers, fo2 as to that, 

in Golz, it bath not the Quality ot a Term attendant 
upon the Juheritance at all ; foz firſt, it would fall of an Jnheritance, 

mitt a Free hold to ſuppozt (t, and further than a Term can be ſup⸗ 

pozten with a like Eſtate of; Inheritance; it will fall to be a Term 


nge is limited. to Henry and the Peirs Pales ot bis Body; with 
bop 54 75 to Charles and the Heirs Wales ak bis Body. Mow 
Thus the Term is capable ok a Limitation- to Henry and the Þeirs 
1 ok his Hay 2. And fo2 want of ſuch Iſſue,. to Charles and the 
$ Males of his Body; becaule it hath an Inheritance, on which 
it depends, to go along with it and ſuppozt it. But to take this 
. by {ts right Courſe and Chan 
upon it: That upon the dying ot Thomas without Iſſue, whereby 


nds oz” its permitting luch imitations to Terms attending the 


Inberitances came in the Truſt of theſe Terms and they that pur⸗ 
chaſed were adviſed to krp thoſe Terms on foot, to note their TY 


mu Took upon this indie as.a new Caſe of Novel Inventins : 
ti in truth 1 think it is Prima Impreſlionis, and none of the fozmer- 
. Caſes have hen eracly the tame: Fo2-this.Term here does;partake. 


uon an lnheritance.z and ik there ſhould be ſuch-a Limitationiavmit- 
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it is not that which goes along with the Inheritance:) Ik that be al- 


lowed, we knom not what Inventions: may grow upon this; foz 1 


/know Mens Brains are fruitful in Inventions, as we may lee in 
Matthew Manning Cale. It was not fozeften no: thought, when 
that Judgment was given, what would be the Conſequence when otice 
there was an Allowance.of the Limitation-of-a Term after the death 


© I. 


of a Perſon, pꝛeſently it was diſcerned, there was the ſame Reaſon,” 


and acted, that ſo long as the Lifiſtation excided not Lives in be⸗ 


ing, at the creation of the Eſtate, it ſhould extend ſo far. Chat 


came to grow upon them then; and now if this be admitted, no Man 
can foreſee what an ill Effect ſuch an ill Allowance might have there, 


might . ſuch. Limitations come in as would intumber Eſtates; and 
| mightfiy-entangle Lands; E 3 . K FSR «iy 
_ This is certain, ſuch an allowed Limitation would add a greater 

Check to Eſtates than ever was made by Limitatfons of Inheritanee: 
Foz when an Effate of Inheritance was limited to a Man and his 


Heirs Bales of his Body, with Remainders over, and a Term was 


limited accowingly to wait upon the Inheritance. In that Caſe, he 


that had the firſt Eſtate-tail, had full. power over the Term, to alie⸗ 


1 _ fo2 after twen y eng Lives as after one; and fo then it was help} 


nate it if he pleaſed ; fox if is not an Eſtate within the Statute De 
Donis; and I doubt not that hav a great Influence upon the Judges, 

when they made the difference between Terms fo2 Pears in Ozols, 
and Terms attendant upon the Inheritance. - Fo2 Terms in Gwols, 

they could not be aliened in ſich a Cale; but Terms attending upon 


Put now if this Limitation in queſtion were good, then Henry 
his Body, under a collateral Limitation of his Brother s dying with- 


out Iſſue, and the Earldom deſcending to himſelf; and then his E. 


mate was to determine, any ſo it would fetter that which if it had 
been a Term attendant, &c. would hape been alienable, © __ 
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could not part with it, becauſe it is to him and his Peirs Males ok 


TI have ſeen the time often, when they have refuſed to carry Cale 


further than the Pꝛetedents have been in kozmer times; and perav- 


venture it would be dangerous te wwe ſhouid vo ſo here; and tt ſeems 


to me to be an odd kind of Eſtate; as this Limitation makes it; 
and if ſuch a Conſtruction as the Plaintiff would have- ſhould be 


made, it would being it under a great uncertainty; To take this 


Eftate.as it ſtands in Henry and the Þeirs Bates of his Body, it is 


. by this Limitation made, and. (o indeed, J think-it is a Term that 
waits upon the Inheritance: Put if this that is contended fo2 be ad. 
mitted to be a 49 Limitation upon the Contingency of Thomas g 


Term in groſs, fo2 it hathno Inheritance ta attend upan. Then'ſup- 
ö poſe Henry hap died without Jle Male in Charles s Life time, then it 


is a Term attendant upon the Inheritance again. Ik Charles die in 


the Life of Henry, it goeth ta the Execatozs. It Henry in the Life 


of arte, it goeg to the es. Þ Lis 
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Greyſtocke, upon thelt Settfements. 
Henry Fredericke late Earl of Arundel and Sorry, Fa 
aintiff and Detendant, had aue, Thomas, Henry, Charles; k 
, Francis ànd Bernard; anda Dailghter;. the Lavy Katharine: 

as Maltra vers, hig elveff Son, was Non com 
et and care is taken tofetelo the Effate and Family, as well as the 
3 — Pelent Circumſtances will admit. And thereupan there are twa In. 
tures man, and they are both of the ſawe Date. The ane 

Tndentuve between the Earl ok Arundel of the ane part; and 
de of Richmond, the Marquess er, Edward. 

' Eaſtericke, and Sir Thomas Hatton of t 
It bears date the Twenty firſt Da 
veyedto them and 
dor the Earl fox his Ke. 
After that to the-Eoun Life, wi 
ee. mae a Leaſe foz 21 Pears, reſerving the ancient R 
The Remainder- foz200 Pears to thoſe Exuſters, and 

ſuch Truſts; as by another Iudenture intended ta hear date the 
Daz the Hart thould limit and declare and then the Remaln 
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matter, it is ſuld, there was an abiulute ne 
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the-Term of 200 Pears. Who then galt; But 
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ing. Þow is that? To Charles and the Heirs Bales of his Body, 


Arundel ag well as 
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de te do; Breauſe 
be honght to tenem their E. 


the Tenants in the North would not 
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The main Ss Hat the Queſtion is reduced to this main fingte Point, The- Eo 
ther all this Care that was taken to ſettle this Eſtate: and Family, 
be void and inſignificant; and all this Proviſion made fox Charles and 
the younger Childꝛen to have no Effect? : . 
A am in a very great ſtrait in this Caſe: I am affifted by as good 
advice; as I know-how to repoſe my (elf upon, and J have. the fair- 
eſt Pppoztunity, if J concur with them, and fo hond miſtake, to 
excuſe my ſelf; that J vid errare cum patribus; but J date nat at anß 
time deliver any Opinion in this place, without 3 concur em lt 
4 deſire to be heard in this Caſe with great Penigniity, and with 
great Excuſe fo2 what J ſay," fo2 J take this Queſtion to be ot ſo uni- 
verſal a Concernment to all Mens Rights and Pꝛoperties, in point 
of dilpoſing of their Eſtates, as tomoſtConveyances, made andſet- 
tled in the late times and yet on foot, that being afratd J might ſhake 
ö as Settlements than Jam willing to do, J am not viſpoſedtokeep 
o cloſely and ſtriaſy:to the Rules of Law as the Judges of the Com. 
mon-Law do, as not to look ta the Realons-and: er- that 
ma follow upon the Determination ok this Caſe. c 
J cannot ay in this Cale, that this Limitation is bold, anb be⸗ 
cauſe this is a point, that in Courts of Equity (which are not a · 
voured by the Judgments ot the Courts of Law) is ſeldom debated NZ 
with any great Induſtry at the Bar; but where they are poſſeſſed onee 
of the Cauſe, they pzeſs fo; d Decree, accowing'to' the uu and 
known Rules of Law; and think: we are not to examine things. 5 
And becauſe it is mobable this Cauſe, be it avjuvged one way oz 
other, may tome into the Parliament, I will take alittle patiis to 
open the Cale, the Conſequences that depend upon tt, and the Rea- | 
fons that lie upon me, as thus perſwaded, to ſuſpend my Opinion. 
- hether this Limitation to Charles be void 02 no; is the Queſtton. 
Thing f. to be Now, firſt; theſe things are plain and clear, and by taking notice 
* E what is plain and clear, we ſhall come to dee what is doubt. = 


1. Chat the Term in queſtion, tho it were attennant upon the 
Inheritance, at firſt, yet upon the hapning of. the e UL 
ts become a Term in groſs to Charles. 
2. That the Truſt of a Term in grots can be limited no others 
wiſe in Equity, than the Ellate of a Term in groſs can be limited in 
Lam: Foz I am not ſetting up a Rule of Property in Chancery, | 

other than that which is the Rule of Pzoperty:at Law. - 
3 It is clear, That the legal Eſtate of a Term fo2 Years, whe: 

ther it be a long oz a'ſhoxt Term, cannot be limited to anp Man 

in Tail, with the Kematnder' over to another after bis Death 
, — meme een eee eee 


4. I a Term be limited tu a Man aun his Ifue; and if that Iſſue. 
die "*withour iſ, the Remainder over, the Ifue of. that Ifſue takes 
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1 
== Son then dom to him; 
ann this was Sie William Beckhurſ 


Were one fiep: furthet than this, «a that's Bugs Tac: 1 
A Term is limited to one fo2- like, with contingent Rematnderg Modern — x | 
_ to his Sons in Tall, with Remainder over to his Daughter , 
E no Son; yet becauſe- it was fozeign and Uillant 'to- 

3 1 wy we after the Death of a Son to be bam with- 
E . N a proſpect T jos Ie age 


f = et go farther. 8 
2 ? In the Caſe dated hy 7 Pr Holt, Cotton any Heath aſa = ns ; 


| I the Low Keeper Coventry, that it 1 being a contingenc 
Lite that would be ſpeedily wozn out, it was very good; fox 


ans 8 


tingency upon a contingency, is neither 
ö ſer; int the contrary Kule given as a Reaſon by my Low Popliamte. 
in tde Reno! of Chedington 8 Caſe, lookg'like a Rea be Art 4 bats en. 156. 
in truth, has no kind of Reaſon in it, and J haue known that Rule 

- often denied in Weſtminſter-Hall. In truth; every:Executop-De- 
nile is fo, and pon will find that Rule not to be allowed in Blanford 

and Blanford's Caſe; ig Jac? i. patt of my Lom Rolls, 3 18. where 
de faps; ik that 'Rule tale plate, it will ſhake ſeveral common s 
furantes : And he cites Paramour's and Yardley's Caſe in the 
7 Commentaries where it was avjudgen a- de beer though ic 5 
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pen to the main Queſtion of the Caſe, as it ſtands upon itt amn 


along difinguiſhed from _ Reaſons -of when Nane S 
Two Hundzed years Wlimited to Pie 


| 2 ae 


| Co. 10. 89. 


i Obj...x, It ts not good by any meanss in i a poſblity upon 


co n determit 
fildway's Cafe; where it is laid down: as a Rule, that every L imi· 
tation oz Condition ought to defeat the intire Cllate, and nat ta 
defeat parts and leave part not defeated ; and it cannot make an 
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al :. and whether this be u 96d Kinuitution ts Charles in Tail, 


9 the Queſtion; fo2 molt certainly it is a votd Limitation to + 5 


LE N 


ir chall go to him q his-Exeruto2s, no longer than he has 


3 Wales of his bodyz but it was reſolved otherwile in Leven. 
= and Aſhby's Caſe, 11. Car. 


an abſolute piſpoſſtion of the Term. 


to . m no. It bath bien us, 


1 That is a weak Reaſon, and there. is nothing of Argu- 
ment tn it, fox there nover was pet 
mainder over; but did amount to a poſiibility upon a 
ſrecutam Remainders wül make it lo. 


the whole Effate, and ſo they compare it to Sir Anthony 


-"_ to: ceaſe as to one perſon, and not as to the other. But, 
Anſw. I do not think, that any Caſe 02 Rule was ever wozſe 


iſo at all annered-to the legal Eſtate of the Term, but to the 


- oquitable Eſtate, that is built upon the legal Eftate-unto the Eſtate 


to Henry, and the Þeirs Bales of his dody, tu attend the inheritance 
' with a Proviſo, if Thomas die without iſſue in Henry's life, and the 


Earlvom come ta Henry, oth to Charles: which doth determine 
but the other Eſtate given to 
which makes it an — — © 


8 to Henry and his iſſus 
des voth ariſe upan this Provilo, 
to ſay, that the ſame Proviſo, 1 * ie rif 
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» That if a Term be deviſed to one and the Heirs Pales of his 


R. Rolls Abaidgement, Title 
s fol 61 x: fon theſe Mods ate not the Linntation of the _ 
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any Deviſe of a Term with Re. 
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N 5 Another thing was ſaid; it is void, becauſe it doth not 
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* Allignment, but luch Remainders muſt continue as perpetual 


late la Fee ſhall ceaſe in one, — — — other! : 
3 — whieh was in 18 Jae. Je ls 


IF; 3. "Ti ans Treat Matter objerted is, ip ogaint al the Rt W 
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has ſo long labouren again perpeticiffes, that it is an 


upon the Eſtate» ſuch do ight againſt God; fo2 they pjetend why at 6 
a 2 Hany in human Aﬀatrs;. as the nature of them admits ** bo endured. 
and they are againſt the Realon and the Policy of the Lal, | 
d therefore not to be endured: 

But on the other five, future intereſts, ſpunging Truſts, oz Trufts ſemalthders 


"FEMANDETS that are to emerge any dalle upoty Conibin- er 
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KL is not in x the Law a maren Kale than this, thuvtpees can 2 
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Fee * 
Wine by yy of 
big vice 8 
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Dy Low Chief Baton divſeem 6think, thut this man 
cake its Duginal from Pells and Brown's Cafe; bud it vio nor lo, C.. Mich, 
the Law was (etled befoze ; vou map find it expzeſly' reſofvey 1. Eli 18 Jac. 590. 
in a Caſe between Hinde and Lyon, 3. Leonard. 


Boss that have-igtely come ous, 1g Sur of the bell; and it way 5+ 


there adjudged to be ſo good a limitation; that the Deir who ples. 
£0 riens peer deſc cent was forced to pay the Debt, and it had thie 
concurrence of a judgment in 30 Eliz. gtounden upon 2 Se 


ellock any Hammond g Ee e Tlted — on's Cafe; whete 
Srooke,: EI. 204. in a devile. if may well de, that an 
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92 The: Dake of Norfolk's Caſe; 
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Fs 2 . what: chen ? Me all know that to be no Rule to judge by; foz 
, r 


aa. ates... 


ning Opinion to decide the Lam. t was allo adjuvged in Hit: 1649. 
uhen my Lom Rolls was Chief Juſtice, aud àpäln in Nich. 16 58. 


gqnmaſter that indeed in 1651. t was relolpen ötherwilt in I and 


ay's Cale ; but it has been often agreed that where it is withinthe 

_ \compals.of that the Contingency is to happen, there is no 
No Remain- danger af n perpetuity. And 1 oppole it to that Rule which was 
delete "taken by one of the Lows the Judges, that where no Remainpers 
- Feofimple, can be limited, no contingent Remainver can be limited, which J-ut- 
yera ger, um terly;Deny, fo2 there can be no Remainder limited akter a Fee ſimple, 
ple moy riſe pet there may a contingent Fee ſimple ariſe dat et the fieit Fee, as 
_ the hath been chen. 217 e 5 I 


= 


- 


. 


at rev - Thus it is agreen ta be by all fides'in the Caſe of an Inheritance; 
baut noi ſap thep, a Leaſe fo2 Pears, which is a Chattel, will not beat 
a contingent Limitation in regard of the poverty and meannels of a 
Chattel Eſtate. Now as to this point, the differente between a Chat⸗ 
tel and an Inheritance is à differerice only in Wows, but not in ſub- 
mlance, noꝭ in Realon, oꝛ the Natute ok the thing; fo2 the owner of a 


1 Llce0Seace has as abſolute a power over hisLeaſe, as he that hath an Jnhe- 
1 Ĩitance has over that. Andtherefoze whete no perpetuity is introduced, 
il den rhe © The Reaſons that do ſuppozt the \ptinging Trult of a Term as 
- foraging well as the ſwinging ule ot an Inheritance, are thefe, 
= y, that 


on Marriage. the TUite, and pꝛopiſion fo2 the Childzen : ſays he, J am content? 
5 U it be done: TUhy thus 3 Pon ſhall allign all theſe 
Terms to John a Styles, in Truſt ko; pout ſelf and'your-Executors, 
ükkthe marriage take no eftec'; But then, te it takes effec, to your 

Don while he lives, to bis Wife" after while che les with Remain: 
ders ober. J would have any one tell me whether-this were a void 
limitation upon a Marriage ſettlement 3 o2 if it be, what a range 
ablurdity is it, that a Man ſhall ſettle it if the Matriage tane no el. 
keck, and ball not ſettle it ik the Marriage happen 

2. Suppole the Eſtate had been limited to Henry Howard any 

3 We Heirs Vales of his body, till the death of Thomas without Jflue, 
then to Charles, there it had bien a vold limitation to Charles: ft 

then the addition of thoſe wows, If Thomas dye without Iſſue in the 
le of Henry, &c. have not mender the matter, then all that additton 
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of Mons goes fo2 nothing, which it is unreaſenable and abſurd ta 

3. Another thing there is, which J tale to be unanſwerable,.and | 

gather it from. what tell rom my Lom Cbiet Juſtice Pemberton; 
- and when J can anſwer that Caſe, J chall be able to anſwer my (elf 
very much fo2 that which Lam voing. Suppoſe the Pzoviſo hay 

been thus penned, And it Thomas die without Iſdue Male, living 
Henry, fo that the Earlbom of Arundel deſcend. upon Henry, then 

the Term of 200 Pears limited to him and his Iſſue, ſhall utterly 

teaſe and determine, but then a-new Term of 200 Pears ſhall 

ariſe and be limited to the ſame Truſtees, (oz the Benefit of Charles 
in Tail. This he thinks might have been well enough, and attained 

the End and Intention ok the - Family, becaufe then this would 


3 in Tail-upon a Tall, but a nem Term tre. 


Puy let us fo reſolve Caſes bete, that they may ſtand; with the 
15 755 of Mankind, when they are debated abzoad: Shall that be Foz ne He; 
Reaſon here that is not Reaſon in anp part of the Cogld' beſides? ver cheworld. | 
k would fain know the differente, why 1 may not raiſe a nem ſpzing- 
ng. Truſt upon the ſame Term, as well aß a nem ſpunging Term . 
Aon the. ſame Truſt; that is ſuch, a chitanerp ol Laus as will be Lv, den. 
laught at all over the Chiiſtian Me. o. 
IT. Another Reaſon 1 g0 on is this; That the Peanneſs of the 
Conſideration of a Term bon Peszs, and ot a Chattel Intereſt, 
is not to be regarded: Fo2 whereas this will de no Neaſon ann 4 
where elſe 3 lo ſhall ſhew you, that this Reaſon, as to the Remainder . Chaceel In- 
of a Chattel Intereſt, is a Reaſon that has been exploded out'of Weſt: tereſt; how it | 
- tninſter-Hall, -..There was a-time- indeed that this Reaſon did ſo fax £29.05 m 
pevail; 000% all the Judges in the time ort my Loꝛd Chancelloz Rich, time. 
did é Edvardi é veliver their Opinions, That if a Term of Beats be Dye, fa 74 
deviſed to one, p2ovided, that if the Deviſee die; living.). S. then to go 
to J. S. that Remainder to J. S. is abſolutely void; becauſe ſuch a Chat- 
tel Intereſt ot a Term. foz Pears is lels than a Term foz Life, and 
the Lap will endure. no Limitation over; Now this being a Reaſon -— 
againſt Senſe and Nature, the Mond was not long gobern d by if; 
* but in 10 Eliz. in Dyer, they began to hold the Remainder was good Dyer, f. 2777 
by Deviſeez. and (0.25 Eliz. ſeems. too, and 19 Eliz. it was by the 


 ſupges held to be a good-Remainderz.and. that mas the fieſ-time Dye,/: 3:5: 


o * 


that an executozRemainder of.a Term was held ta be good. (hen 27 F. 358; 
the Chancery. did begin to fee that the Judges of the Law did go- 
bern themſelves. by the. Kraken ok the Thing, this Court followed = 
their Opinion, the better to kv them in it, they allowed of Bills: by 
the remainder, Man, to compel the Devilee of the particular Eſtate, 
do pit in Security..that. he-in-Kemainder, ſhonld, enjoy, it accom = 
ing to the Limitation. ' Ind fo? a great while ſo the Praciſe Good, 
as they thought it migbt well, becauſe, of the Reſolution of ede 
Judges, as we have ſhewn.z. but after thin was leen to multiply the 
Chancery Suits, then hep began to . 5 | 
; 1 © . | 5 : uy 8 7 FF 83 5 N * 
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5 3 the exetutoꝛy > Reminder Batt pon Would #0 enjo 
the Devilee of the particular Eſtate ſhould have no power to bar it. 
Hon began to pteſume upon the Judges then, and thought if it 
were sd ns to Remainders \er-Eftates fo? Lives, it would be 
god nd as to Remainders upon Effates Call: That the Judges 
would net endure, and that is ſo fixed g Reſotation,” that no Court 
of Law o; Equity ever attempted to denk in che Mond. Now then 
tome mne to this Cafe, and if te be where it does not tend to a Per⸗ 
| „A Chattel Intereſt will bear a Remainder over, upon the 
I Keeſon kt will beer a'Remainver over upon & Contingency, 
where that Contingency doth wear out within the compaſs ot alte, 
_ vtherwile, it is only to fy, it Wall not, becaule it Hall nat: * 
chere is un mage Jnconvenience in the one than in the vther. 
-: Come we then at lat, to that which feems moſt to thoak the 
Ow | Plaintiff 8 Title to this Term, and that is the Reſolution in Child 
5 me Cafes: Fot it is upon that Judgment, it ſeems; all Cott. 

-  beyances uſt fad 92 be Haken, and our Detrees made. Now 
Taeter Jilltckothe lere to (ec what that Cale is a daß en 
tie dime of it ought. pen Ack in dur Caſe. W 1378 
wa, Child and Bayly's Cale be no moge than as it 4s repozten 
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Fee. And they that-ſpeak againſt this Rule, do endeavour as much 
as they can to. ſet alide the'Reſolution of Pell and Brown sCaſe, 
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Appeal of Charles Howard, Eſqz ſhewing, That his Father 
ended a P2oviſton fo2 his younger Childzen, by Deed, made 
by Advice of Eminent Councel, and vid ſettle the Barony ol, 
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Fa the Cafe ** — Lom of Bath claims. Che Qalidity of this Dee hath 
OR 3 tried at Law upon an Efegment in the Court of King's Bench, 
by Diregion of this Court, where the Title has been found dem the 
Whether deen Carl of Bath by the —.— of = Deed : S0 — it muſt be 3 
a Tryal Lew MP Lon of Bathatha- FF Title at La ym" oy 
hath been, tt * — dey | Par u 1 we | h N 


m de ſet | p 4 x 
9 NT Cate comes now back upon the Equity ef. and it is 
only now to be conſivened; what Matters of Equity have been of- 
2 to avoid po — a at Law, And An think may 
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| af e oct Supe 1 | 


ure, 1.433 a : 
oy — has is an Ampited"? ed, that the 
955 1 — _ — the Tull Vaſa and conſe- | 
 Fifthly, That the great Solemmity and Delibetation'uſed about 
making the at Till, and the publiſhing-that Call, bo amount to a 
Bevocatian in Equity, -notwithifanvinig that'the-Circumitances or the 
* mer eee having been af 
am mon in 3. 9 
71 by a Aerdict upon a folemn Etpal F Dey paving Bar at Law, none 
heſe Matters. are ſufficient, fo2 to ground a Deexee in a Court of 
ey; to ſet aſide this Deed ; and J thall-give poll myReaſons fo: 
this Opinion in the lame oꝛder J mentioned thole Heads in, with par- 
tttular Anſwers to the particular Dbjeatons under each Head, 
anſwer tothe I. Jt is laid, This is a Deed that was-obtained by Surpzize and 
br objetion. Circumwvention. Now J perceſve this wow De is of a — 


wn band general Extent, They ſay if the Deed be not read ta, a 5 |. 5 


tion 


13 N | by ie Party, that is u Surpaie: Rap the (maps bk u Coin 
E.- *. -. :, thatbgws ede Deeneither-in'Milrecicals, n eher Lu: "that is a 
RW «a Surpzze of the Coumtcel, and the, Surpitze of the Councel, mutt be 
— . interpꝛeted the Surpaize- of the Eltent. Theis things have been 
_— urged {1.8his Cale W fit.to mention them dan the in- 
| "LY | Head dk Argument © An 4 is | 


1155 ir cheſs things be ſufficient to iets ina Court-8f Eqlilty to 
ſet aſtve Deeds found;by Uerdic to be good in Lam, then no Ban's a 
* n J hardly know any Surpzize that ſhaun de ire, · 
225 zo ficient ko (et aſide à Deed after a Gerdia, unleis it be wire ith 
Salas Fralld, und that erden p2oved 3 and J know not of any eh pe N 
diet, an- in this Cale nr N i 
* Ae ee, Duke George by is Cit, andthe Settlement matic 

8 at n takes no notice of, 02 makes/any 
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BZ Dukedom upon the Earl, and anner Theobald 8 to it, which would 


P2oviſion fot the Corl of Bath; but that, J take PY 1s not-to bere- 
garded as anp wap material at all;-becauſe he takes no notice, in 
either ol them, of any body elle but him that was his Petr. "Bur 10 
J muſt: obferve- here by ithe way, that there was not onlp"a-ver; 


near Relation betivern's Dutt George and the Eatl ok Bach 105 
a very: intimate Fuendchip cultwated by mutual Offices of kin 1 | 
neſs: between them to his Death. And 1 mut mention one Par 
ttcular, becauſe: to me it ſeems a clear Anſwer: to this Dbjection; 
that is, his making no:pzoviſion ko the Earl in the Mill, o: —— 
tlement, might de the "Dcooſion-why! Duke: George did make uch 
an Earneſt application to- King Charles the ad, that upon failure 
ol his Ifſue- Male, bis Majelty would be pleaſed to beſtow” the 


then revert to the -Crown.. And that Wing did "often poiſe 
he BW; and nen did it nene under _ "Sign. Ma 
nan 2} 34455 3; „ ee HW ee 
But then it is ald, that after this D. Chriſtopher mave'h his- - 
Will, and therein there is no notice taken of 'any Mc diſpoſition 
of his Eſtate to the Earl of Bath; But that is not, J think;-to' 551 
regarded: neither, becaule that was a Will only ot his Perlvital. 
Eſtate, and made when-he was under age, and cad not diſpoſe" ve! EF 
his:Real Eftate.: .: e FI > * 15 5 1985 110 „ | 
Then come we to the- Pear 16552 when the CI was une to 
which this Deed has ſome Belatton, and by that Ui D. Chriſtoph, 
doth lettle a great part ot᷑ his Eſtate; upon fatlure'vf flue or his own: 
body, upon my Loꝛd of Bath. Chere is no pꝛetente ot any lurpalze 
upon the Duke when he made this ill, and it is plain then he ha 
an Intention that my L ond e e have a great thare in is 
Eſtate if he: Dyed. without e,, nene e en 
Mo then it is ta be confivered- -wtatithere is of pꝛoot in this 
Caſe, at any ching that might be a ground to toncewe *whp-he? 
ſhould alter this intention between the Pears of 1675 and 1697. 
when this Deed was made. Chere is no poof ot any miliiaver-' 
ſtanding between the Dune and the Earl in that Interbal; dut on 
the contrary, that there mas a continual kriendchip and intertourſe dk! 
kindneſs. between them all the while, as doth appear by a continua . 
ſucceſſion ot Letters and other Cozreſpondencies palüng betwern 
them in thole Pears, oue et which J cannot chule but take: nee | 
ok, becauſe ok the Date of it, to wit, in June utter. upun mp"! 
Lam Landſdown g intention to Travel wherein the Dune tunes 
notite of the intereſthe had in um Kow-of- ath's family; and pr. 
ticularly in his Elneſt Son, as the greateſt, next to that of the Carer” 
bimſelk: And J ay A mention this Letter becauſe of the Dire, 
that it is ſa near the very Date ot the Deed,” that it 1s dall | 
ble the Deen was then made, becauſe! it was within a month . 


ter that Letter, Sealed, and N therefore t' might wel de 
n in ee £01 ne 9700 e AG —_— 
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3 1 the Cale, that this Derd din remain in the Custody ot the 


bis now/I'take to to be mach fironger fo2 Relief, if ay: could; uid; bet 
than the:Cafe now in queſtion; and it then upon ſuch apparent Sur 
paize and Mꝛaatſe it could not be ſet aide in Equity, ure this can't; 
where thete doch appear no proof at all of; any fiich thing 
. J tome then to consider the Second Head of Argument againft 
this Deed that it was a Conctaled anvFozgotten Derd. Mow that 
it mas concealed from the Dutche(s; and thoſe that were thought hen 
 Agents;: J agree it ſa; and it is main, it was always: intended it 
ſhauld be ſo. But that it was conteaied from the Duke, I:thinkbas 
no round at all. The thing they would inkert it from, is! the Eni - 
dente ol Aleman, whoſe-Teſttmony was rend once and again: Ann 


viewttio Aleman g Depoſitian, it can be understand to mean na 5 


— Delivered tu him tor Cauiuny, and: carried away! by | 
m 001. 2 ff ff 88 


— tos me frons/all:the 4dzook-card. Cirennſ 


Duke of 'Altembrles; for that! Sir Thomas Stringer, a; little; hefe 
the Duke went into Jamaica, doth dam an Abra of jt, in;which 
the 'vdty Date is mentioned; uuhich could nat be dunn from the . 
per Dugi, where the Date is in Blau, but muſt be from the Deen 
tt (af 2 and How fhouty andre the DT TSS 009! -uniels it was 
— Duke Cuſtody?!" wird d # io. fol N ae og mm 
1 — for he Duke tent ta bim into toe Countty ins 
ft; and'tho Eat bzoughe-it up with lum; ko it is plain by the w. . 
ing and kruming ol the lalt Milt im 87 my Lom Cbiet Juſtice; Pole 
lexfeir han tt in his Cuttodp tog comparing the ant with the other 
then tun to in the ſame manner, that it is inwoſſthle: but be chat e 
the kalt) muſt have che firſt dy him at the lame tim. 
21 om then came this: Deer ot 81, aun this Will of 75, into the 
Cuttody ot the Earl ur Bath, under the ſame:Cover, with the Deal 
of the Dale of Albemarle's Coat et ems ont! (a it mas . 
ANON Ear ot Bath after the notice/of/4he: Duke's Death 
. — Thi cannot be imagined how it ſhould be any other- 
4 his Anſwer, that they: were 
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— this Deed, at the time ot the exetution or it, was delineren 
to the Earl ot Bath z// whence: they interr he tarried it away; ann 
bent it tontkated from the Due wn tonot it: But unen te. 


other; bub any deltwweten (to! that;:offectias a Dee ta his uſe; but 
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ik he ſhould miſcarry beyond Sea; tu mit, my Lom of 
And Lane, that is one ot x the Duke's Servants, döth dwear, 
That- the Duke: told him, that after; his Death the: Earl of Bath 4 
would habe Nerv ball. Mr, Crofts ſwears; That upon bis Applica- 
tion ta know who he ſhould apdreſs to in caſe of: his Gzace's Death, 
- the Duke tom him, all he could do f bim, was to recommend him 
to the Garl of Bath aud Sir Walter Clarges, and ordered one 
to leaue the Keys: of: bis Whitings: with the Earl of Bath; 

was pg concern's in oem,” in cal be ſhould: do othertaile + 


4 A is. probed; dat he "uſual Diſcourſe of the Famliy was, — 
Me Earl « of Bath would have the Eſtate after the Bule s Death: 
— * mist happen from ſome Expreſſions of the Bube tu that pur - 
Jud Sit Walter Clarges doth in his Anſwer ſwear, Chat che 
4 wb nn wp providen fo2 bins; "oy dog — knew, 
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e Power ſore. not hos woo 1 
1 gb here. the —— Main: 6 bee — 4 
eber that the Duke Could veliberately make fo ſolemm a TH, tal 
Mantis time in the mating and publiſhing of it, and then exetüte 
dis the Pꝛelence of three ¶ Uitneſſes, if he hav nat fozgor this Deed, 
bad inan all along that there was fich a ane? A he did ker 2. 
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iin and bad achninten the. Councel that Wem 'hlCUI(ltwith bt 
tainip he would have adviſed him, that unleſs he din rebaan , ac 
1 yu tothe-Circumſlances: of the Power, all 45 and 
dener woulv-ſiguifie nothitig;/ +: 11%!) 11/50 
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, under hum ane intenyed at that time + 
| 's changeable :-Andfa ts the Caf n 
is La — — * Ormand s 


- vothhe bung it about? The Duke was that Day to go by appoints · 
ment to Sir Robert Clayton gs, tu meet mith mp Lozd 
ee eat ehe Deevgof PurchaCs of Dalby and Bro 
was tales this uin in there parts, and three Witnefles mong with | 
1 5 him to Sir Robert's; and atter my Nom Jefferies was gone, and 
Duke in a fretting: diſcontented Dumour, be gets dim into a 
8 Pupate Room: in that Pouſe, and then telis e 
Tcl to him to ſeat; and the Duke, as Mr. Craft Iwearg, 9 
unmilling to vo it then, and would have put him ok; but he 
tze Duke very Hard co vo ie then, 1 
was to be gone the Mozthern Circuit the next Day, and could not 

ax the Execution ot itz upon which de din it, Bot tilt after . | 
_ urging any ſollicitation. E iir UG 13 187 * . ; 2 
„ Now: I would! argue hente, ould: the Duke of Al 
marle be-uneafie,: and diſturbed, at bis being tinpoztunen to ere 
this ll, aſter ſo much pains and ſo much time in the maln 
1 bn and peparing it?--J' cannot: imagineſany Bean: why, dat 


bad not -foxgotten- this Deev, 
pet muſt do ſomething to ſatis Bodys 
knew: he-ſhould: in Doing it, va n thing: that: mann look ket 
nn made hid {o ſie, tho at laſt de did c „ 
. uy na: 73-7 nne * $99.77 
Put admit this Deen bun been at that time fomotten by him, | 
concealed from him, would this in a Court ot | 


Equity be 
bs: ground: to ſet ſt: aſive 2 I confeſs: of a Purchaſer, -wher 


one that claims by. ſuch a Derd, mill fand by: dn perth the 4 
Purchaſe tu gu un, and conceal the: Deed ; — the ; 
|. will: be a fraudulent Deed: ut there is nothing: of that bi 
. ieh ner rrtnrynns p nome | 
[My ny g's > That i 
rev is a Deeda attendant upon he RE reborable | 
Own. Nature ag n Wül woutd be, although iy ines pot : 
| WEYTK wy gil nn 1 
dannn Recovery, : and make ai Dee Mbjecti/t6 din 1 i 


.\Teftamene 5/-ſuch: o ſuch a Tiſe::may«be'veclarey; 
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declare Ales is revocables: but a | Feofment, 0 a Leaſe, and ”" 
leafe to uſes refering to a Mill, or: made to Confirm a Till, _ - 
© could be revocabale, there is wake rag no? any APE it n 
4. The fourth jean. is; 


"7 24 3A 


That there is an implied teu 1 that the. Anſw. to 


Duke might charge this Eſtate to the-fullvalue 3 therefoze in Equity:the fourth 


he might diſpoſe of the Land, This Objection does ariſe upon a vart- 
ance ſuppoſed between the ingroſled Deed and the Paper dzaught: - 
fo2 it ſhould ſeem that one ot the ſheets' in the Paper waught is cut. 
juſt where this truſt is declared; and ſo they would pꝛeſume tt a ge- 
neral truſt which would ps nh the whore Eſtate to the Due s wit 
But as to this matter, it is ſwom by Thompſon, who ingrofſed: | 
the Deen, that he: ingrofſed it by the Paper not Cut, and did in- 
ofs it truly actowing to the aught, and he was believed by * 
Jury fo to habe done: Theretoze J fuppole it was Cut ſince; and 
t it were, the quemon is by whom it was cut? Trulp, J thin it 
not woꝛzth the trouble! ok engquiring acter that, but it is 'moſt n 
_ was not cut 'by thole't e e nave! 
But here doth mile a contfvenatte: Objection, by the Lill of 7g: 
there are-206061. 'Legacies given, and here is a truſt that wn 
ſubject this Eſtate to the Legacies of that Mill of-75 :'Shall then the 
_ Earl of Bath hold this Eſtate fete aud! charged of any Legacies 
RT: 27G 0 1 RS 93 gr 1519595 5G." 
2 nul: contelsrhis woas adjectod ii bn ivez but notvebated.onthe- 
other ſide, becauſe they that were of Countel fo; the Earl of Bath, 
thought it din not concern this queſtion nom in debate. That ber 
= might be a queſtion another time between my Lom of Bath, and 
perfons:that may come here to have.any Legactes given them by 
© Fn of 87. N the perſonal Eſtate will not anſwer, J cannot wp! - 
_ poſitively that they map be papable out of this Cru, tho' J gtve no 
opinion in the matter, it not? ang been debated,” any lo I havenot! * 
J. 10 0G 
- But ſure the confequence of that; if it bond be to, wo 


gp 


what. this head of Arguments J am upon would infer: That if the 
Duke might charge the Eſtate :with Legacies, therefoze he might 
of it, fo: he hath bound: un dunkelt by PU Outd! FO. 
pole of it but under (ch and Uuchtermg. oo 7 TS 
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And that beings me ta the lan dend; whether this Tri of the Anſw. to 


Duke of Albemarle, made in 1697, and ſo ſolemnly done, be a Be- the fifth 


voration in Equity, tho' t vo not fkrlaly purſue the Circumſtances Ob) 


"I-know not 
that all the Circumftances preſcribed;: 
of. Revocation muſt” be 


und required: in a: power: 
to make it a good: and ee, 


— and; Lee, thete is indeed. a-favourable W 
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4 Court of Equity ouch 

port his — Intention to W 
is not ſurprized into this Ac, and — the 
ſtances does fail, aus they 


realon Et; 5 15 
Ole | 
-ſfrily obſerved, | cm. 


mon Law | 
could have a ment and 
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power of Re- not anmit ſuch an ablurdi 
ron BF: ſabytely/ta another, aud. yer 
de pleaſure; It ig 2 a 
Bur a Condi ili vat; permit. But a man 
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poder veſten in him? That was the great doubt in 
- Gould have it as.a@onuition foxſeited. 


pape cane to be tended to B. at the Font 


= Amo 1 This — this 5 
Caſe agreed to be fasteited ta the Crom; ide gwat viſlieney 
was, whether the Lung could: perfoun the Condition, oz Whether 
the perfoumance- was not tied ſirialy. to the: perſon that Cafe, 

L 


but there was ng queſtion e 


And it is likewiſe agreed in Co. Litt. 237. Chat lt is a "Condi. 

tion, and would have been repugnant to be a general power. So | 
that it is not, as they ſay,” a guard only upon a man's Talf to 
event Surpatse, but a Condition. And as a man mut per 
à Condition at Common Law' to. entitle him to a Re-enter, ſo 5 
- muſt execute {is potver, to entitle him. to a Revocation. Any f ,.. 
- Conrt of Equity pan na moze et a man in to vefeat an Skate Cour of E. 
upon a power of Revocation:, - without: a due erecution of the the quity may 
Per, than the Common Lat could let a man in to veleat'an E. bp wei. 
fate upon a Condition, without Ar TIe Cn, + 


_ was to babe the benefit wy this e was the 
was not ſirietly:puriied. ˙ii 
Jap that is a Keaſon which 1 voul | at Comon } 

will put vou a Caſe £0 prove it, Dyer 354. A. makes a | 

tak. with a power ol Revacation; FA. at time during his 
in che al 

_ _ atSarum 201. A. tenders the 201: gt the place.in the abſeiee of B, 5 

and wichsut anp natice tohHim to attend { 8 to yd Ry 
; Na, But ſaith ebe Bock ( as it ſhend ſeem ) Khe 

B. to be there, a ſame fo2 him ta receive the money A nd 

B. would neither þave-comr noꝛ ſent, it han gen a good Revocation, 

Da that where chere ia an aypediment by the detault of the pavty who 

is to have advantage bythe non-performance A the power; and! be 
that hath the power do an Act that erpꝛeteth 4 en vevoke, 
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I likewiſe agree, that in caſe of viſabſt a Court of Equity ma Op 
.interpoſe 3 and L agree therefoqe, that in caſe the Dube of Albemarle 
ban taken this Deed over with him to Jamaica, and there hav hav an "I 
| [tention to revoke it, and had gone as far as he'couty to do it, hav. | 
| made bis Cl, and hav fix Witnefſes| to it, J beileve it would be 


d geen, bs 
Hens, becaule of the ding de wouly be uiver'to have kuch Wit: | Irs 
* ne 2 T1 3% Jt 
,_- ſo that defective Executions of powers of Revocations- m 
be helped in Courts of Equity, in the Caſes of Purchaſers, and Cre. 
ditos, I take it to be true too. Ann it is ſald other particular Caſes 
there may be, wherein a Court a: 
+ . bocation be not accopving to the power reſerved.” And as to war, 
\ "ws 1 confeſs ſeveral-Precedents habe been cited, and 1 wonders 
- - »-» Conſtering.the nature of them, chat maze have not been men. 
tloned; but J think there are not 
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mer and thoſe J ſhall poorer went en With "10 
— " The firſt the de of Thornc.om q 
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to the Condition: And that 5 
of. Band and Richardſon: Moor 267. An. 
142. And this Cale ot Thorne and New- 
| | _ at” Law ; [where indeed the 
1 2 a Stranger that- will alter the 
\ is pvp ta the Ded, J take it, 
= t Law, and N an 75 2 9 | 
2 e * Another 


im Equity; tho” none o the Clitnefles were 
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=. 2 1 Cale cited,” was that of Staith and Aftiton, pair hi 77 | 
| thus:?One-RichardyAlkton" conveys his. Eclat in Abs, with a 
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As to this Cale,” J would oblerve; Art, this ig not a Cate 
Power of Revocation- to vivelt” an Eftate, no; a Pe 
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think it is good at 8 ether ves againſt one. "But really I ” A 


d A ſecond Quecke uns, lch thi $ being void as aw | 
Statute ſhould be, pet a good Declaration e e Rae __ the . 


And J think the Court at E 1 
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; Low of Bach' 
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the Duke, upon my Low of Bath 1 
ny 1 f . 


At leatt in erpyeſs Terms, ik not in very Subtkance. 


Adcles in the Deen, and limit new ones: But this Power is K 


. 1 6 
0 
il Nan n 2 n 8 I 


= Earl of Bath; "ad the Ive Mile of his 
Duke of Albemarle; and that his Eldeſt Son might bear the Title 
of Lom Monk: And tber was intended in Cru te pap all his 
.Debts and certain Legacies in che Will. pe therein gives g Le- 
- - Bacy of 1000 1. to Henry Monk (not che Father ot che i 

. r ee who it doch not appear wan any ways related £ 


Sir peatg after; in 1681, n mates aMheed; 
and in that Deen recites this Wilt true as to the Date, but miſtakes 
it in ſeveral Particulars. - This Deed ſettles the main part of the 
Eltate after the Due and Dutchels their Death; without Jute 


aum Death, without Iſſue, 'other parts 
and Mr. Greenville: ait has been that almoſt all the 
Limitations of the Eſtates in the Deen differ from thoſe mae Wi, 


This Deed allo ſets fozth the Gzounds why the Duke unde i it ; 


huis next Heir at Law was deſtended from a Regecide, aud therefoy 
IJ would obſerve it was to confirm the Will, as thep' 
88 eventing @ a Ges a — of the 'Eftate 
| ch he OWED to Bounty rown, a conbevi any 
Fettling, and alluring che Lands to the Uſos therein 1 
and confirming andcoxobaerating that Will which be vid not 
des pevoke, and to 
tended ſurreptitious Will which wighe be obtaliiewfrom:bin by Sttx- 
8 Oheſe ate the Conſiderations and Reaſons erp 
why he gives this late away from his Þeir at Law. 
Both this Deep Will agree in this £0-Dubltance, that + 
Amit the main part -of the Gate to the Earl of Bath, tho' they 
fler in ſeveral.of the Limitations to diverſe Perſons : And 


There is in this Dood aPyoviſo, which makes the great Durtior n 
fu this Caſe, that the Duke ſhoulv-have Power to'revoke any of '4 


ed by ſeveral Circumſtances ; it muſt be by wziting under his- — 
and Seal, in the Pꝛetente of Sir WMitneſſes, ther whereof de 
my of rhis Beam, any a conver of Sir Pence to che! 

Afterwards, in the Pear 1687, the Duke makes another W 
pw thereby he-giveth-ſome:Pavceis of his Land to Mr. Bernard - 
ville my Lom of Bath's Brother, Bir Walter Clarges, any oY 
and makes ſome larger Pyzoviſiou fo2 the Dutchels 402 her Life”! 
He had'before; but the maln Bulk and Redizue of the Ente 4 
by this Will given ca Col. Thomas Monk Father of the Piat 
and he dath itkewiſe in that Will make a Petition to the - 


"nu 22 to conter a wn of Panour upon Blu, m 
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and it is to this een. Oe doch declare he was 2 that - 


-pjovene; any Claim 6ither by the Heir, 92 any pre- 
ah 


as 0 lome 
of the Kimitations de the dan of a they weir too ; whether: 


YT materfal 9 na, Hall be confidored by and by. 
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Sur - +1 Fivll; Jt;100s-iniilled, tat this Deed 2 
_ — thought it to be directed to a Crpal at Law; and it was moſt 
b pꝛoper it ſhould-be ſo; fo2 it concerned a great Inheritance and Free- 
hold-conveyed by Deed, and a Deviſe, both Titles at Lam, and that 
was dit to be dernen in the proper Judicature fo2 ſuch! things. in a 
Curt of Common Law by a Jury. Accodinglp, this Trral was 
directed in an Ejectment at the King's Bench Pat; and this Coutt 
ſo far aided the Parties to come to the proper Queſtion,/as to: er 
there ſhould no Incumbꝛances ſtand- in the way, oz be inſiſted upon, 
but.any thing that obſtructed the trouble of the right ſhould be ſet aſide: 
So that tn thoxt the Aalidity of: this Deed was the thing diregen to 
be tryed: it was accodingiytryer, and thereupon a Uerdig obtained 
that the Deed was a good Deed, and the Earl ol Bath g Citle under 
it, good at Law; and Judgment was afterwards entred un; and 
that ka; the Defendant's part was not excluſive : I there had been 
dp Misdemeanaur on the other ſide. on in the-Jury, they might have 
hid redzels by applying to this Court ic; a new Trpal; nay. they 
max txy it again when they pieale, unon a nem Ejeament: But they 
habe acquieſced under it to this Day, that is to ſap, nom foꝛ two 
Pears: together: So that we mud take it koz granted (at leaſt this 
Curt is, J canceive, bound by it) that it is a true Deed, and a good 
 Conbeyance ot rhe Eſtate, as much Culdence there is ok it as is 
- poſſible; ſo ſtrong. an Epidence, that we muſt take it ta be a true aud 
n goodDeed, and a Deed without Sulpicton : Tweine Men, beſides 
the Witneſſes to it, have mom the Uaifvity of it, (that being the 
_ Tole Queſtion before chem) and this muſt be:remembeed all along in 
tye..Conlideration or this Cafe. 
Lightly; of it, as upon a doubtfulEvidence;; and at lack, that it is 
ne by this Merdia they muſt admit that this Deed was ſeaten by the 
Due, tho that as not alittle controverted befozez But in truth, 
here is the Right tryed; it was a Deed: that was a Conveyance or 
— e be 
C N 


„ 
% 


E and Monkees Gi ap *_ 7 | 


— now we muſt take it fo? granted that the whoſe of he A Deed ryed | 
Ded was tryed and confirmed by the Gerin; do that it is u good 5 oſs 
Convepance at Law, aun patſeth al that the Wows can carty. And padech all hie 
 therefoze, in aur Conſiveration-of this Caſe, we milk lap-aſive alt the u and the 
Evidencesthat was, oꝛ was pꝛoperly to have been gwen at the Crpal, as Vahdity noc 
to the truth and validity ol the Deerd: And J, fox my part, can allow 7 ""_ 
mp ſelt no Conſiveratton of this Deed in ſpeaking to it, but ſichas * 
Conſiderations of Equity, conſiſtant with the Truth of the Deed. 
Ann that is now the onip thing that is to be applied unto, what” 
there is in Equity and Conitiente, why this Deev ſhould be ſet alive 
when: it is allowed to be good in Laws there is no doubt but chere 
map be good ground, in ſome Caſes in Equity, to ſet afive chat which 
is good at Law. But the Dueſtion is, herber! in this Cale There * 
be any ſuch o: uo? Morn 56 4 
But befoze J pꝛoceed to the Conſideration of what has been ity 
ſiſted upon in that kind, J deſire to take notice of ſomething about 
the Wal ok 87. J am very well ſatisfied that that Wal is well 
pobed : There is mp Loꝛd Chief Juſtice Pollexfen hath pꝛoben the 
Inſtructions given fo2 the pꝛeparing it, and the dꝛawing ol t; and 
there are three Witnelſes that ſpeak to the Publication: And this 
is 'confirm'd by the Teſtimony" ok Sir Robert Clayton, who'tran- 
-ſaced the firſt'part ok that Affair,” to-baing the Dune and my Low = 
Chief. Juſtice: together: And 1 vo equally reject all the Evivenex'on = 
E = . and the other, againſt the Truth: Nene the Deed N 0 
8 Will; 5 ] T 01 BY 31. 
Chen this Will would have been a good Diſpoſition of the Lanvs, if 
the Law din not hinder 3 this is, if this Deed did not ſtand in the way, ag 
a pꝛioꝛ diſpoſition, and found good in Law ʒ ſo the Deed is good, if Equity 9 
do not hinder it. Now the grounds ol Equity which my Lord Mounta- _ 
- gue's Counſel inſiſt upon, are I think thele: Thavemave indeed fovir of The heads =_ 
them, but'inſubſtanceTvonot differ from my Bꝛother Powel about them, of Equity 1 
fo21 compꝛehend that the Deeds being ancillary, as it was talled, and at in this 
tendant upon the Wul, under the head of a Revocation in Equity; 1 ſap Caſe. = 
the Þeavs of Equity inlifted upon, to ſet aſide this Deed, are Four. 1. —_ 
Firſt, Surpztze and Circumvention in CO or bs N. that _— 
relates to the Creation ot t. 
Secondiy, Concealment from the Duke, and this by ad Low "2 2. 
Bath, and to be was not inkammed how his Power was circumſtan⸗ 
ſtanced, and therefoze not able to execute his Power accozding to the 
Circumſtances, which males it become a fraudulent Deed, and top 
that Caule the Plaintilis Hall have relief againſt rr. 
- Thirdly; There is a Revocatton in Equity. thjo it be not in all points 2. YZ 
ſuch as would be ſufficient.in Law, pct there is ſo much done towards _— 
it, ſuch a Solemnity in the Action done, and luch an Smped{mnene * 1 
na more, as will amount to an equitable Nevo cation. Eo 
The Fourth head is that which was mentioned of the truſt the bad. 4 
Js to the firſt Point of Surpyze; it was a Hedb much labelled oy Anfw. to 
the Cars on the Plaintiffs live, and yet 1 confeſs I am ſtill at a Lofs, the firſt, 
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„abe Los, fo the very Motion of; rpms, fo2:Þ tabe it to bn ether 
* ./ .,, | Falſhoop-02 Foppery, tönt de, tho" dene tr tben wann nat uft the 
ian, this Cats Fraud; if thatche not the Peanivg at it to be 
 --- »» fomethitigibone ſuddenly and unawares, not wirh alt that Pꝛecaution 
„aud Deltheration:0s- poſſibly Deen mag be bene... 
gu- pris, Here was a Caſe «cited not long ngo, in anotber great Caſe in 
db candle thig Counts aut of the Civil Laws:about; Surpetze, but that mas 
ed in law, Under ansther Pend: That is, A an was intonnen by bis int? 
and Equity. man that his Son mas dead, and ſo got him ta ſettle his Effate up- 
bon him: This is called in the Civil Law, Surreptio. I know not 
whether that Mom will ancwer thoſe Gentlemens Motions about 
this Matter. Now the C ivilllang dene that thus, Surreptio eſt 
cum per falſam res narrationem aliquod extorquetur; when a nn 
will by falſe Suggeſtions pꝛevall upon another to do that which de he. 
wiſe;he:would non hade done. 
And Amate no daubt baut Equity aucht to &t aſide that; but then 
this 14-p2pperly callen Fraud, and that muſt be mode out, it cam ne- 
ver be intenned. J nd not ang ſuch thing metenden to de made 
out, that my Lom ot Bath did uſe any falle Buggeſtionsto the Duke, 
9 Jnfoynations at nit, foz what appents in the Mer A begiparvon 
i A miſtake er fozgee any thüng ot ehe Pak. 
ben bere is Mutter of: a Surpitze objected, whieh mut be ſome» 
=. thing that wall not avoid this Deed at Law, but will avoid'a Deed = 
K in Equity, which pet is not direct Fraud oz Falſhood in the Portp, 
3 TS but is to be gathered out of the particular Circumſtances of 
Caſe but\what in certain to mabe ot it J confels J cannot tell 
AJ would repeat the Wlows that the Plaintiffs Counſel” uled: 
bey ſay. it is abſurvly dzawn, it mas unduly put upon the Dune, 
_*twas done without his peruſing it ; it was contrary to his common 
AQAntention, before and after the ſealing of it. it muſt be/gamiiteed 
that there was Deliberation, and Conlideration, and Intentlon 
 ._ -enough proved to make it a good Deed at Lain, otherwiſe there would 
nat have. been a Uerdic fox it: But ic ſhoulp ſeem there was not 
enough of theſe in Equity, ann the want of this is what they call 
- Surpzize, and that muſt avoid this Deer in Eu k. 
But J confeſs J am not ſatisfied that there were ang Sur 
in this Caſe in any thing: Che Duke at the time of making this 
Heed wis under no Foce, no 'Reoffraine, ns faiſe Intez mattem, 
as L observe, no nog any: Sollteitation from mp Lom et Bath 
| all: pe was in bis oon Houſe at his full Liberty, he was in ve 
good Tompanp; fe 1 take it oz granten, (as 1 hall infiit Kirther 
iy and by) that Sir William Jones mas by at the Execution ot this 
eep, and a Mitnels to it; the Duke was under no Sickneſs, no 
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Meahneſs: And 1 muſt take notice at one: Pꝛeot moze which was 


mentioned, Þe han not been dzinking, but was in 


wh 
- the-raling of the Deed (n-queſtian. 
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they who oppoſe'rhis Deed inan upon; I think they are 3 
theſe Three. There was a Mant of Collateral Circumſtances that 


e ir us tonſder hat are the Particulars of Surpyze 


uſe to attend the Execution of Deevs,' made with good Deitbetation, 


and without Sutpeize: Then there are lome Obſervations' made 
upon the wozding of this Deev, 'which argue a Surpzize: And then 

they fay/it-muſt-'be- obtained ſurreptitiouſiy, becaile it is contrary 
his conſtant Intention and all 


foze us aſter that time. 


| to attend the Execution o Deeds-mabe with good Delibera ton 
withbut Surpylze, and that it appears in thee Particulars, 
_ » Fitkff, It doth not appear who wew this Deep : It is they 
ux that it could not be Sir William Jones, and 1 1 'They 
_ obſerve, and with very good Reaſon, that he ſaying, 1 
this Provifo, doth pzove that he did only concern bamfelt "with the 


hs Body of the Deed. N 
Ehen it doth not appear that the Daught of his Deen has rend, 
2 the Deev bſigned, oz connterfigned by Counſel, as was the 
Dake's ulual Method ; nog was there any Counterpart of the Berd: 


As 
bk 
gb 


c—_ as enn this Deed, © and yer teverat of them knew 


"To this 1 muſt acknowftedge, thot the Objection is roy the 


den rue; but how-far it is an Objection we ſhaft SEE 5 


1 bus the want of Inflrucions about the mawivg this De 
this is now adobe ten Pears before it , and itch 
Faſtuctions there might have been, but in length oe time loft oz dal 
aſide; ann when once a Deen is actually müde, great Perſons, as 
well as leffer ones, are careleſs of the Preparations of uch Deevs + 
The Deed binds the Efate, and ik that be carefitlly'vept, ther 

f ns bs a Negligance as ts the reit. 22 


mae m au this Deed do differ, yet both Deed and ullt 4854 
in Sublfanice to ſettle the Bulk of the Eltate to 


83 is 3 9 that 8 is a ſtrong Proof Sr Th 
mY in 25 


» 


\ is. 8 2 1 
e. Fy 9 F - 
a T 6 * F 5 — * 3 v 


„ I. SS» 
I 2 - > J 
« SAY * oy : 


2-4. +  W- 


20 


the" Oourte of his Actings as welt 8 


— there is a want-of Collateral Citcumitanees that = 
; div 


ove | I 
Proviſo, and dv apply himſelf ingly to that, and di rot fnlanage 


Whereas to the Cl "of 87, it was carefully maln and made, and 
— thuve arts of it prepared, and then there were very great Perfons 
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7 confecs IJ do believe Sir William jones: bad too littie — 
1 me leave ta ſay ſo) and tag much Skill co make ſuch a Deed; 
ſpeak as to the Art aud Skill, Of; ien ee I r 
he did nat, but Sir Thomas Stringerid(d. og e e: 
As to the not reading ok the Deed to the Duke,: which the Beten. 
Bp ;Counſcl do objea, neither was the Will of 87 read to the 
| 


une at the time ot his lealing and publiching it: So far it is true; 
that after. it was ingrolſed and bꝛought to Sir Robert Clayton, 1m 
was not read to the Dutze; but the Particulars ot it he had been ac- 
quainted with. at the time of the dzawing; and ſo it migbt be as 
ta the/Deed too, fo: any thing appears to the contrarr. 
That there was na Counterpart, and that the Truſtees were nat 
acquainted with it; - The Anſwer is, That the Dune did intend it as a 
nr and therefore the leſs. notice was to be taken of it; and the 
uke intending mainly by it an Advantage to my L od of Batb, it nus 
bought Ft to be concealed, fo2 ſome Reaſons; from the DutcheG.i | 
. Bu.after, all, J knom no ſuch Bule in Equity; J am ſure none of 
the Pletedents that J have keen come near it; that where there is a 
Deed fo2 the making ol which no Anſtructions are kound, na Proof of 
its being read to the Party at its Execution, no Ceunterpartz 02 the 
che ot acquainted with it, that thele are ſuficient Sounds to 
t ſuch a ted alide in Equity: Ado not think any ok the Precedents, 
all dk them together. (and J am pm I ava. read them all) will 
lountto:pobe._ any ſuch thing : 
"The ſecond Matter to make out the Surpzze, is fome Confidera- | 
tions taken-out of the Bowels of the Deed it (elf, ſeveral Impꝛopꝛie⸗ 
ties of -Expeeſſion, as (in part of Dower) and (in full.of- Dower) 
which are not Phaſes that look like the Ac of a Lawyer, one well 
Skilled in the pꝛoperty of the Law Dialeg: It doth alſo miſrecite the 
-_ of..75, that is particularly, as to the Lands given to the Dut⸗ 
, that they are given koz Life, when it was only during her WI. 
dowhood: The Lands are ſaid. to be given to Mr. Greenville ag if 
he were. immediate Devilee, whereas it is a Deviſe to bim in Re- 
mainder. after a Limitation to the Due in tail. 
Improprieties But certainly. Impꝛopzieties of - Expreſſions. and Pilrecitals in 3 
aud reel. * Deeds, are too gigbt das to avoid Deeds: ſo. made, fo attefted,: ſo 
tels, are too obed, as this Deed in queſtion has been: They are rather in- 
Teng Heede derd Flaws, and Objections that go-to the manner and fozm, than 
which u, the ſubſtance, and chem rather want ol Art in the Counſel that 
well proved. New it, than want ok Poneſty and Integrity in the Deed it ſeik: 
Fin d that, a Devile to one fo2 her e is a-Devile; fo2 
ife in one ſenſe, and Common Parlante,. tho it be vefeaſeable; 
and a Devile-to one in Remainder, ia a Devile-to him, tho' not an 
immediate, one. : by 
„Another Dblervation out of. the Deed it ſelf is, that bete are E- . 
rates limited to the Duke's younger Sons out of Lands which he had 
no Power to create 02 carve ſiich Eſtates out of, they being ſettled.be-: 
foze upon his * on the Wen Son; and „ is lo, 
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as to the Lands 


chaled, were in his Power to ſettle as he pleaſed, 


But the great Objecjon out of the Deed is this, That this Deer 


doth in ſeveral Places veclare it elf to be made to confirm and coz- 
_robozate the Milt in 75. Pow comes it then to paſs; that it would 


differ fron it in all the Limitattons, ercept one? And that in 1 . 

Draught is ot my Lord ok Bath's dun wiiting ; and that patt oe 
Deen to come to the Low of Bath, upon fat- 

Ae Pale only, i that his Daughters are whol. 


the Eſtate is by 
lure of the Dike's 


ly debarre. 


_ _To'this'Ilap what they object; (that there is rather a Canttadt⸗ 


Alon than a Confiemation'of the Well is true) J am not ſatisfied 


J aflure you'in'that which the Defendants lay to it, that the Tüll is 
mentioned onlp, as to preventing the Deſcent. It is firſt mentlan d 
there, but J think it goes though, and is repeated moze than once ; 
but that which J would obſerve, is this, that this Deed does confirm 
the Ul in the main and ſubſtantial part of it, the ſettling the Bulk 


[ 
3 


ol the"Eftate upon my Lozd of Bat. 


— Beſides,'the Expꝛemon of the Deen is not only fo confirming the 
Will in 75, but allo to the ſettling of the Lands to the Uſes after 
declared 3 and if it do not confirm every Limitation, vet it doth agree 


in the ſubſtantial Settlement of-the Estate. 


t was further ſald, that the only Limitation which agrees with 
the Til, is that which is in the Dmught of my Low of Bath's 


_ Hand-wyiting, where Lands are limited to my Lozd of Bath, after 
Crclulion of the Daughters, which the 


failure of Tue Male with 


- Plaintiffs ſay it cannot'poſſibly be tmagined the Dtke ever intended 
to do. But J muſt” mention what Anſwer the Defenvants give ta 
tt: They ſay the Duke had: then x5000 1. a Pear, and he makes 


an Interceſſion to the King to beſtow the Þonour of Albemarle un- 


on the Earl of Bath; and that it might not go alone, he lies ey 
3000 J. it Pear upon bis failing of Iſſue Pale ; ſo that the Þonous 
ſhould come to the Earl, and there was enough left foz Daughters. 
Now if their Ualuation of the Duke's Eſtate be right (which truly 
I know not) it is ſome Anſwer why ſome part ſhould be given to 


the Earl only aſter the faflure of Jie Pale. 


But then J would obſerve too, the Deed by this Obligation doth - 
confirm the Ti of 75, and that in allo affirm the Deed : If the 

Will of. 75 were once well, as J fee no Colour to the contrary, 
then Jam ſure all their Dbjections from the Duke's contrary Inten- 


tions are all anfwered, that he never intended to give him hisEftace ; 


foz if they admit that the Will was once the true Will of the Duke | 


ol Albemarle, then there was an apporent Intention in the 


of” Albemarle to give the" Earl of Bath the Bulk of bis Eſtate if | 
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not compzized in the Settlement, and all the rect that were ne Pur. 


e 


The 


Plaintiffs gng d other of po ting 1 
n nelther beige the 


ons, 


"Gs and — =" 


other. 


| ner upon, to the it was by 
trary ta the Intentions gf both. we 


Ak. 
' The Defenvants Counſel tap, 


the da y were Under great Obligations, is and muff be admit. 
. ir 


is i tht to aun body but big Don, that is the whol 


 Legaeies. to the Dutchels, but not to the Earl of Bath, 


* my LD of Bath his Eſtate. 


ta the Uarigtions.in- tbe Limitotions.gf-th the Deen om 


. 
in _ Mill, J think truly t andes innitterent to one nde 02 


here wag che Diſtance affix 


the Daks might alter bis in; it wight Way. one tune, und 
| 2 1 * * might: alter Diu as —* his Dough- 

oe eB t Fig te Deſpaje-of; Iſſue z mund ſa not 

mind t jag any they he 4 05 change: his 


ind as to bis other oe, 15 Weine ate in theſe Par cu · 
18 vary from the (ill of 75 7 111 1 94 1 4 Wy T3 
"Aut J would fill babe this 1 that in Hubgante! they do 

agter; 5 he voth pꝛelerve the lame Favour and good Intention fo my 

Lo ok Path to pipe him his Estate as We nearest Winſman: It 

theſe Limitationg in the Deen. were For Fi ſuant and ggrecobie to 
the Duke's then Bind, it no there de any ſuch Maria ⸗ 
us bz Alterations from pat ſuag * the Uh, and that it was 

Igteeable ta his Mind then, J ſhall. by 4 by taße notice of ſome 

1155 that. occur in this Cale, and which ſeem ſa * me in it 

was his Intent. 1 * A 00 5 ane thing they 

N Pp: was = 

bemarle, ann the 
canſtant Meri6a C pf Purpoſes in the * and rhe adn to 


give Inſtances of te 
hat bis Intention was to give | 
NN to the Earl of Bath, who was hig near Kinſman z towhom 
N very. great Pbligationgy t wp Lov ot Bath was concern o 
1 7 in gr * of. Reſtozin Hs Family, which was the 
amn; that he was 8 conſtant Friend of Bube 
n nd. his San 8 chief .Counſelloz and Adviſer 5 ann that 


om what is in the Deep FAverien, and what is otherwiſe 
uo wh þ Intention, neither 


of this. 885 n eee, Duke eue, 
* Sorge 
makes bis call in a by .1663,-wherein he gives all bis R 
Perfonal Nite! to his Son? and not * al 
_ of 12 J dtd look into the Mill, 


W the Plaintiffs lay no, they 


which is very ſhozt, and there 


e of the 
n in the Pear 1699 is the Hettiement mare by Duke: 


fl; t 

$ Patriage, and there. is 12 hg fett. 
apon ft 0 Lern t bade not ſo mu ag Tetley 
23 Duke Chriſtopher makes his bis (il, and therein Lives great 
ele at Inſtances befaze this Widl and Deed, but the Anſwers. 
aan em are thele, which mahes me not (atigfiey with the 
Dbjections 92 Pzoots of * never ne fe give. 
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— atmen 3 


e all to my 1% 


as @ remote Remainder, in 


e In "a mg G 8 
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rt as J aſd, Duke: George's "Wl is very ore, and wg 
notice o * 12 but = —＋ , _ as brd an Fi in iv to my 

th, (0 neither 0 any and that 
vile is voids: dean benen, the Don and Hale, n Ez 
tie fo their pitt 


without that have deſtended ; and it ſignifies 
pole, being in the ſame Pear with Ring Charles 3 Sign-Gj 
Par. a r to 2 the Wn 11 Lu | 
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: Parrlage, and lo leave whe "ion oy Rem * 
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\anp Deviſe of them, ft had — n dom, and the Werfanal e 
at that time about 600051. But within a Pear oz t 
when he came of Age, is the Mill of 75 made, and there is a 
ty liberal Sift made to my Lozd of Bath; and-purſuant to 
ther 's Deſire, and King Charles bis Pytvy Seal, voth he wan 
Requeſt fo} the Dukevom fo2 mp Low of Bath, And ie muſt hoc 
ſerved, upon all theſe things, that as there is W 6 giden 
my L550 of Bath in Dake George's Will and Settlement,' no! 
Duke Chriſtopher's Milf in 8775 fo nod is there any Lands 
either of them, no in the Will of 1673, 02 Deen of dr, 
to Thomas Monk the Father of the now Plaintiffs z ſo 


wei is much fironger againd them than agatnit . Lo. 4 


| Now 5 vo not find any Pyoof of Pyodocation 07 Cue gen 
by my Low of Bath, ta make the Duke totally — 2 
this Jatention, to give dum the- greateſt part of his. Effate,” and 
put him quite out ot His Favour, no2 doth it appear he! as 
ſo; here were ſeveral Leiters read, there ; : 
of them bzought us, aud J have: locked - Upore 
theſe Letters it has been obſerved, that 
ken in any of them of this Deed, but 
Will of 1687, white the Dube war i — 
of. Colonel Monk. 
J confeſs, J cannot fy there is-any 
this Deed; by the Name of a DO oe there . 
that hath an Alpect upon it, and . near a unto 
cannot refer to any thing eile, particularly 
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ten relating to my 108 Landſdown, o 
travel, and another about his A 19 08 { no- 
tice how much he was concerned in him, even next to di T. 

ther himſelf, as he very well knew; and that he — 4 


3 yn fo2 — beſt known to the Earl bimlelk; 


int 
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tz point at ſome C 7 | rr 

Wo - (paint at ſame Convepance, and aims at this Dꝛed, to my think⸗ 
A 0 | * 


| ing, directly. e . 
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 -"Cheybave mape. another Objeaion, that the Duke nevertintenne | 
to-leave.any part of his Efate to Sir Thomas:Clarges, becauſe he was 
under the Duke s Diſpleaſure, upon account of ſomething; he took fit 


from him, but that receives-an eaſie Anſwer ; what is limited to him 
is but a Kemgiuver, and that of no great Eſtate neither; beſides that, 
the Evidence of the Due s being diſpleaſed with Sir Thomas, is but 
_ a hearing by a third hand; but I find no Diſpleaſure moved at all that 
ente by the Duke againſt my l omot᷑ Bath to the laſt: Come 
we then to the T 

the Duke did really intend what the Wos of this Deed do impozꝛt, 
And that I think is made evident by P2oofs that have not been an⸗ 
fivered q contradiaed : The Deen takes notice ot the very great 
and many as of Friendſhip and Kindneſs received by him and by his 

_ Family, from my Lom ot Bath; and it is moved, the Duke declared: 
it ought never to be foxgotten, noꝛ could he ever make him ſufficient 
_ amends. It ſhould ſeem he hav-pocured his Father g Garter fo him, 
when he might have had it himſelf ; be thereupon-tells Mr. Prideaux: 
- that he was ſettling oz had ſettied his Eſtate upon my Lom of Bath, 
muſt be much about the ſame time that this Deed was made. 
-Witneſles to the Deed ſays, at the ſealing of: it he wiſhed 
me, ane of the cleareſt Evivences i of: the Duke's Inten- 
| 7 Lom of Bath, and that it was no ſurpꝛize 
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0-0 02 my 

„ls the Preſence of Sir William Jones at the Execution of 
3.f02 Ido take it upon the P2oofs, it is mot ebident that 
then melent; and I will tell vou what the Evidence of it 
Vivian ſays, he was often uſed as Counſel fo2 the Dune 
- Aldemarle,: and Pzincipally relied upon; and this Vivian-hap- 
to be one ok the ſurviving Witnelles, and he poſitively ſays,” 
Dir William Jones mas there, and a Witnels to the Deed; ſo ſays 
Mr. Strode, who knew him very well; and the Ehird ſays, there 
was a great Lawyer there, though be doth not petend to know 

him; it is Clark: Br. Hebblethwait ſays he believes the Mame 
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could there poſſibly be fo2 that purpoſe: than bes noz could there 
be greater Fyidence-than ' thoſe @ultitudes: of Inftruments that 
were ppoduced in Court, -whereby to my Appeehenfion it did appear 
plainly that the Characters din very well agree... 
Now if Sir William Jones was there at the ſealing of this 
Deed, I think I neen ſaß na mate upon this Point; he was 
a .Oentleman: very well known to be both of great Ability and 
Integrity, and Reputation; and de would never habe given up 
all bis Hongur and Reputation, and the Quiet of his own Con- 
dence, to make one in à Confederacy of cirtumbenting this Noble 
Due, 02 defrauding any one of bis Eüate, and-therefoze-believing | 
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or making this Deed, and let us ſee whether 


indozſed is Sir Williams pand mziting, and no better Witneſs 


bim firſt to be preſent which I. real do, 1 cannot but conelude FT} 
that it was really and bona fide: done without Fraud c Sure 

putze. Beſides this Evidence , there are ſeveral- dilcourſes alſo 
that have been pꝛobed überein the Duke hath declaren both 
his intention, and that the thing was done, which ſheweth- de 
was not furpzized into it, J name Pr. Crofts in ö 1 
who must be admited ta be a good e being 0 . 
| tipee. Wines 10. the . 1 
e is inven; Dbjeged upon 


But beldes this 1 you in moos 
tion, that the Dutchels had ——— d 
not known fo2 what reaſon, againſt the Earl 
was uneaſie under her impoztunities to do 
to, and that was the cauſe of his vainking 
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F of Bath came „ 
thoſe foz whom my Lady Dutchelg had moze affection, and would 
- make ule of her- intereſt in the Duke; about it; and the Conncet 
fo2. the Plaintiffs could very hardiy maintain but that the Duke! | 
bad onee an intention that my Lom ot Bath ſhould: have bis . 
Ws till, dn yd came to get. wn e 9 
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_— tent wen he made this Dexv'to 


TY 


"FP" | FE i, chen 1 ſire the fit time chat" mp uch — 

_— 18 role 
do not pet 10 to any thing done e Colonel Monk, and 
wil! ſerve to anſwer thar Doſection chat this Derv 
SS againſt Wan 1 bel wand ah an th 
tim 0333361} HE Cat F e un Nn 
-— _ „Deen; he doth'calt Colonel Monk Covi | 

. is :\bhethee he was a kin te Him o; no) doth 
—— all in che Cale, but on the contract 8 
Low of Bath is really near a- kin to him ;_an 


ede un u Low or Ban Tati; us ran | 
_ cohceſvens © ; gen N my 1 
Obhectlon fi 'As tv che Hul 1637, wat boch —— his un meinem um 
und that then dad is moſt probablez{that my Low of Bath (own net 
Hive the Ematr, dur Gulonei Monk chomd; ko; it was u all winbe 
8 — 7 deliberation, being "fide oz fir months ptepating; great 
y about the mating st e taken, particular: Inltrucktang IF 
 himſbif given, beta Gopres madr and left with ſeveral people. £ 
the other ſive; they obſetve the wiſtaries of time, fix months between 
the -wpitation'and execution, which is not an argument chat e 
muas verp foxward to do it; but rather an argument that he was 
n berg nd tu da it, and the vers tune vr exeruting it uns when 
be dn very" untaie' about! his being denten to erecats che Con. 
— ol Dalby aun Brougheon to my Lune Jefferies; d wb 
was then diſturbed but if he hun a ecat intuncion —_—_— 
8 eben. —_— 
45 . (8; Uhar honiy the'© Due pains 
$02/anv this cate atv thought about — top 07 Wis Tat, 
— focarefully execute it, deliver the ſeveral patts to ſeveral” pevſons, 
and an fox nothing? J vo admit it is a cent Objections and 
that were ie but —5 Ay d it, bat chat ia u perry pal 
vag one care and - thought uro about 
60 of 81 £: whe —＋ nothing — 
e did then intend lomethi 
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who-not knawing df the Deed did acquieſce in CN it 
Will, fo things nught pass eaſily; and he not being diſturbed by a 

of dab. or miſunverſtanvings between the Dutehels and my L 
3 9 TIT I'S 


1 And irate u Apes ip What pet Berwick oleh thae che Dont 
was to bby dis peuze at hoe by much a compliance, to? he 

: 5 were not ancwered ; and in Jamaica there (s'p2oof ok eber y 
7 — the Dube was under, the Chamber wa lock d 


55 

fified : - ne 

time of the — was vel 

they ſay it was kept by him, and the an os N — Were. 
foot bu the Duke, and ſo he was not informed wha he oupht to 


0-102 enabled to male a pꝛelent Nebotation. 
-- They ttkewſle/ this Deed was concealed and not 'difco- 


- vere: 15 — of part of the Eunte conveyed in it tomy 
 Low:Jciferivs, and Leaſes and Aftuities. But that which they 


0 E 
„ 
j 2 


inſt; unon (as J bo my Moes tüte it) is a N 
ok Bath's Anſwer to their Bill, that Wort oe Peat 1096 
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8 2 norwirhenbing any attacks upon him, any pet by furh a | 
Tat os this he-codlv'pacitie the: impoxunities of the Dutchets, 


the Dütchels wouly de very band as to her-deffemper it her de⸗ 
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lo ingenious as to 
cquainted- am with 'the purpozt 
his purpole.,; moze than rhe Cw — th 
5 33 three Witnefſes to make; 
die Will, and. without . much: 
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But alas it is founded in this, Caſe u 
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at all in the matter, 
we do not hear - at 
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1 this Deed was in b Lende of 3 "= r by Aon —_— 
t, who ſays it was deliver'd into the Earl's hands : This was lookey -—'/ 
upon as ſo mater taſ a Point in this Cate, that the Depoſition was cal-. —» 
led fo2 to be reviewed, and upon reading it again; it was plain it mut 
be underosd. of. the Delivery ok the Deen only to execute it and l 4 
make it a.good Deed, not a Delivery into his Cuſtody. h 441,490 ' 
ay, there is a. farther ſtrong Evidence, that it was in my Low Os OWL. 9 
Dunk 8 hands, and not in my Low Bath 8; fo2 Sir Thomas Stringer | | 
doth a little befoze the Duke went beyond Sea, make an Abſtract of it; 
and delivers. it to his Man to make a Copy ot; and then after the 
Duke's Death both Deed and (Uill-were pꝛoduced under one Tover, _ 
(but it is plain the Mill was delivered to the Duke) This anſwers. 
it, and agreeth to what my Low of Bath faith in bis Anſwer, that 1 
they were both delivered to him by the Dube a little befoꝛe his going ene e 
tdi Jatnaica, under that Cover, and ſealed withthe Duke's own Seal, 
And lo they are found. And truly if” it were but doubtful, whether ft 
were in the one hand oz the other, we muſt-not determine that it 
was in my Losd of Bath's hands, oz convict him oz any Pan ot 
; Fraud where the Evidence is Douttful, it ought to be pꝛoved, and 


Plalnip pꝛoben; fo: F raud is a thing odious and never to be intended 2 7 
07 melumen. ad 


never to 


'But the, Truth was, this Deed-was concealed not from the Duke, Þ* g med, 
but fromthe Dutcheſs, that che * her Countel Gould not et at it bue plainly phil 
4 to mocure a. Rebocstion. WY | proved. 
Ng the Cale or Charles Clare that was mentioned, it doth not Clare's Gale. $ 
: in any ſoꝛt come up to this Caſe ; he had lent Money upon a Statute, © AG 
 afferwards Yoney. is lent upon a Moꝛtgage ok the Lands liable 6 1 
that Statute; he ingrolleth the Moztgage, and never diſcovereth the 
Statute, the Lands were not wozth mode than the Yoztgage-Poney, 
and by reaſon ok this Concealment, it was adiudged Fraun in him, — 
and he chauld have no Benefit ot his Statute-againſt the Pottnante? ff 
Pere was a Knowledge proven in the Cale, which is not in my Loz | 
ok Bath's, that the Duke would: revoke3"and yet J mut needs ſay, 
and J appeal to thoſe Gentlemen that-uſually attend at this Bar, whe- 
0 ther they did not think it a hard Caſe, _ n 
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luch a manner as the Law requires, and purſulng luch Eircumttan⸗ 
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thall op. J can ſet this as a good Limit; here is a voluntary Con- 


it; and there hath been nothing made out, by: which as J conceive 
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- .. But dere is no duch thing here, and the. Paints Councel were 


: ta Circumſtances and his son 


1 ſpeak b but veep e tothe wer bead; KO. i Fourth 
13 whether there ould. be no Relief in any Caſe where ere Head. 
ia delta in che execution of the power.. I think that would be very 
= n -and it wouly be convenient Relief ſhould be 
- Fir, tod a Purchaſer, I ſpeak not now of a Purchaſer baz a Balu fo 2 

-Coulideration without notice, log that is helped aleady bp the a ve. N 

and ſo where there is any fraud, oꝛ the party is guilty of any the = 

= N falſehood. whereby a-man-is.p2evented from cr big nb — 
power, though be never lu much intended oz defiredit. - 


| Wer menthan vown to call they ſtile. it Sux- 
right this fraud, only they Dur 


1 — ee en this. Court to atbe Retief heck here 
® a foreign Con@veration,.as Conſideration to2 payment of Debts, 
er n As Worry a man makes a 1.2 


Debeen moſt 


thing. 


| upon as Galgen and OI ths ts 22 

and the Pede have all gone that wav. 
Ehe Satute of 32 Hen. 8. which gives u man poiver toveviLands . EE: x; 
UWill ta wuting, recites it as reaſonable, that a man should diſpole 
4 bis. Eftate to pap his Debts and provide £04. his Childzen, but go 
no futher; thole wete wile and ident Confiverations upon which 
* Law did-enlatge a man's power of dilpoſing of his Eſtate 3. but 

re is de of thele in this Caſe, every one will ſay he 
is not a man of good conſcience that will not pay his Debts, oz po 
| une ris Chan but will auß man top that. my.Lozd Duke bad 
- Hot Tra a man gf goon conſcience i de had not given this Eſtate to 

. Monk o2 to. my Lov of Bath eſther? be might lawfully and con⸗ 
ſcientiqufiy give it do the one oz the other, but there is no Confiterg- 
tion of Equity appearing why de ſhowulh pe obltgen to it, 92 5 to fake it 
from the one to give it to the other, nm tte. accordt 
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$ tannot go thither, and it is.tendzedby another by his ower.02 at 
Another place; this being the Act of Pan, J think it would. be. n god 
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not near dur Caſe, fo2-a Mongagee is in nature of a Piitchaſe 
erg, Eden 20 Car. 2d thas Pitt dtn Pelham s Cale the Poilſe'of Lows, 
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N Land ſhould be told, and there was only- a want of naming the per 
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Fo the Cice de Smich and ; beſides the Anſwer mp B * 
Yer Poel dee it; han aid chin ua Anlwer: bo be geben, chat t 
3 8 Childzen, thatwas the nert Caſe in point us teme. 
ehen comes the Cale of Briſed ann Betets 28 Car. 2d; Jhave as 
Tutemſlp as J can, peruſen that Cale, but cannot really obierbe how 

it is made uſe! of in our Cale, and it is" very ninth to be conſidered 
that it is no Rule between tuo voluntary E wes how tara 
„ voluntary Conveyance ſhall be fraudulent againſt a 
e The tert Cale is that vf Thwaytes aud Dey,-which hach gtd hab 
TRA 8 full Anſwer given to it already, it was doubted, whether there was 
à Seall to it, but the Court ſeemed ſatisfien-with that, and all the te. 
mining Queſtion was, whether a man making a Convepance and 
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1 1 Cheleaethe Preredents that are bzought un t de, there ä 
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ſpute ſuch trivial Matters, and fo! avy Leaſes o2 Contracts, the 
come wikhin rhe Rule bf Purchaſes, afib ſo the Conſideration wol 
preſerve them. * 2 75 C . ß . 4 w HHP 


7 
” Fc 


„Te der aß, here's no Monument tor the Ditke, 9 Þertn er Objetion — | 
bio great Quaalitys bat that nung be made good ont of the Perfoiſal Anſwer. = 
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malt figure in the Wonv; that de iund fend fo2 mp Lü Ok 
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— carry pa A third with bim to 7 and there take ablick notice 

E 8 alter all this Expenation raiſed in Mr. Monk of a Fo. 
bun himtelt into the Charges ok an expenſive, but what he 

knew would be a fruitleſs, Sult: This, ſay they, is an inconceiva- 


fo with the King and the Could, and play with the Bigfoz- 
; of his Kinſman, -and the rather becauſe the Duke was a plain 
- fincere- hearted Ban, and in al 2188: did hut purſue bis real Inten- | 
; tiong of Kindneſs. to Br. Monk and his Chldzen. | 
e. _Triily. methinks they have juſt ag much to ſap on the other fide : 
- hat fall thoſe niany Declarations ok Kindneſs to the Earl befoze 
this Deed, in this Deed, and after this Deed,: by Letters, and other 
ugs, Ugnifping bis Care of my Low Lanſdown as one be was 
- moſt concerned kon next to my Low. ol Bath himſelf, bis petitioning 
_ the Ning to confer on him the Title-of. Duke of Albemarle in.caſe of 
bis failing of Iſſue Male, and all chis to ſignifie- nothing 3. beſides 
the known Rindzed, the apparant Obligations and Merſt or my Low 
e Bath :'Sure fk ali this be conſiver'o, the Duke's Honour is as 
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If Kinſman, and the moſt. deſerving of. his Blood, and all the 
5 hade a ſecret Purpoſe in the laſt act of his Life to male a 
lll, by. which.he would ſet aſide all he had pꝛokeſſed to do la him, 
a1d by leaving this Deed and Till with him, leave only ſo much in 
s$ Hands as ſhould put bim into a chargeable Suit koz nothing? 
Theres. upon the whole, J think there is greater Reaſon to con. 
- rluve' that the Dune did not certainly mean to-do this-laſt Act, as 
what he would have to ſtand againſt ſo much foumerly done the other 
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making ok this la y another / 
pole, and make his own Condition ealle at pome. i 4 
But my Opinion, as to the Judicial part ot this Caſe, which 
TEE = deb J toke thts ron ee 
un ales, ale to be erpzeſs in nt, andt 
. 1 are the Cales of Wynne and Roberts, and Fry and Porter. "me | 
N An the Caſe of Wynne and Roberts, there was ook of a very 
zreat Surpꝛize upon the Man, whereby he was induced to make a 
ill, and to dilinherit. his. Child, of whom he. was bekode very fond, 
"and who was married into.a very ponourable Family, and To break 
aA a Settlement ſolemnly, made befoze; all this Matter was charged 
=_ im the Bill, and pzoved 2 But notwithſtanding. this, the Court-ve- 
=. | clared they would giue no-Relief,” but if they could expect any, they 
=_ - | muſt goto Law? and at laſt it was ended only by a Bill in Parlia- 
ment. The Court ſaid, Tryp it at Law, a (Will 02 no Will, and do 
not expect the Chancery ſhould make Mens Wills, o; ſet them aſive, 
$ an mave, eſpecial 5 not upon bare dw and Sup · 
ng a Man's Intentions to relle ea don 5 
N 0 TR 5”! ABT To 7 ora 
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In Fry and Porters Gilt, ane great Reaſons why. the Cate in Chan: 
- Court denied Relief there, was. that it was a Controverſle between 552 c , 
two voluntary Convepances:z and there that ſive that han the admin! 1. 
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tage at Law, ought to keep it; without Preceder E: 
liebe in any ich Sr.. ö 
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S J (ay in this Caſe, n or Beltet in'any_ | 
ſuch as this now befoze un ; we muſt not ſap this Court is unlimited, dens, = 
- unbounded, by any Rules, it is no doubt limited by Precedents and un 

8 of fozmer TING, any it 5 — s to extend its A 
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Cat, ten i eden 2 _ mma 
For le; und Others, are Plaititiftsz and my Lo ot Bath, 
and Dthers, Defendants, Jill open the Cate very- thoztly an t 
Tho Caſe. © upon che two TUilis and upon the Deeds. | 
eee vs & Kcal made Pear 267%, by Chiiſtoper 3 Duke 
6 wherein there wa | Dichchtton bf {kveral parts of his 
i Peu without" IMe-ro-ceveral'Perſons 3 but the 
main part and bulk of it is given to my Low of Bath: And in that 
Will there is mention made of a particular Eſteem and Aﬀecton 
which the Duke bare to my Lon of Bath, that he was the neareſt 
of his Kinſmen by his Father's üde; and that he alſo was endebted 
to him foz many great das of Friendſhip and Offices of Kindneſs 
perfozmed to him and his Father. Then there is in that Will allo 
an expꝛels Deſire that the Title of Duke of Albemarle, by the King's 

_ Favour, might-be-conferred-upon-the-Eart-of Bath; and that rhe 

Eldeft Son of the Earl of Bath, and ſo the Eldeſt Son of the Fa⸗ 

mlly ſucceſſively, ſhould be called Low Monk: So that the Names 
of Albemarle and Monk, map, with the King's Favour, remain 
with his Eſtate in the Poſterity and Family ot my Lozd of Bath, in 
memoꝛp of the late Duke his Father and himſelf. 

The Eſtate being ſo diſpoſed of. by his Wil of 75, there are two 
Deeds made in the Year 1681, a Leaſe and a Releaſe. The Be. 
leaſe doth recite this Will; but in the Recital ok it, there are ſome 
 Dilekences from what is in the Will it (elf, ſome Mariations from 
ft. In this Deed it is mentioned, that the Intent and Deſign of 
ok the Deed was to diſpoſe of the Eſtate, accowing as was in the 
Will: And whereas it might be thought ffrange that the Duke by 
his laſt Will, which by that Deed he doth confirm, and not intend 
to revoke, ſhould give away his Eſtate from the Peir at Law; There- 
tote, fo2 the Satisfaction of the Wozld, the Duke doth declare the 
Reaſon which hath been frequently mentioned; and then the Deed 
diſpoſeth of the Eſtate, ſome to the Greenvils, come to the Clarges, 
but the main and bulk of the Eſtate he ſettled upon my Lo2d of Bath. 
But in this Deed there fs a Power of Revokation, to this effec; 
That it ſhall be lawful fo2 the Duke at any time to revoke this Deed, 
upon the Tender of a Shilling, by Writing under Hand and Seal, 
in the Pteſence of Six Witneſſes, whereof INE to be * ot 
2 e (ben 
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"Thin he makes his Will in the Pear 1627, and therein he nives his. © 
Eſtate in a different manner, that is, the vulk'anv maln of it is g r. 
ven, inſtead of my Lozd of Bath, to Mt. Monk, whom de ſuppoſeth 
to be his Kinſman, and deſires that the Mame and Title of Baron 
Monk may by the King's Favour be beſfowed upon lum, * kale ye 
himſelk died without Jſſue 
Mo the Queſtion is, Whether 02 no this Will in 8 hath revoked The. 
this Deed made in $1 in Equity, fo? there are but three Witneſſes'to Quetion 
this Will, and not one of them a Peer; ſo that in Law it is very plain 
it is no Revokation at all; it cannot be a good Revokation there, be- 
caule the Power is not purſued, the Circumſtances are not obſerved; - 
there is neither the Tender of a Shilling, noz fix Witneſſes, whereof 
thtee Peers; nay, not only fo, but here are but thee Witnelles in all, ; 


and not one of them a Peer. | 
585 my low Chief Juſtice of the Com- 


33 


Dam ot the ſame Opinion with 
* mon- Pleag, and my B2other Powel, that this is no Revokation in E. 
 quity, = that there ought to be no relief had by the Devils of the 
Will of 87 3 thoſe that claim by the Deed 169. 
25 I are to be peemiled as granted, any upd tobe ue 
e „ 
2 That the Will of 75 was a good Will there (no manner Tris 
Dilpute to be made of that. -— 
3 y, This Deed of Releaſe that was unde in 8; wary 
good Deed, and there is no manner of Diſpute. to be made 
neither; foꝛ ik there had not been a Uerdic 1 the Cate, we 25 7 > wa 
dome to have the Opinion of a Court ok Equity, bose Relief in 
Equity about this Deed, it ought to be taken to be a good Deed in Lam, 
O they were not to come hither ko; Relief again it. And as this 
Deed is admitted to be a good Deed, ſo in this Debate all thoſe Cit- 
cumſtances that appear in the Depoſitions are to be abmiſtted-to be 
true in this Cauſe. J do not ſay that they are never hereafter to 
3 Om controverte,' but nom upon this] Debate they are to be admitted 
e 3 as, FR £65 
Firs, That Sir William Jones his band s to the peruſal anh ap- M 
probation'of the:Pyoviſo, and it is his wuting. 5 
| * 5 That he was a Witnels to the Execution of thisDeed: 


_ Thirdly, That this is true which rrington ſwears abi the ab. 
tract of this Deed made by Sir Thomas Stringer, which being main 
_ Cireumiffatices about the Deed, atid'controvertey, now miſt be taken 

fox true in the Conſiverationof this'Cauſe. And then a third thing 
that is to be admitted without nee, is, Uhat this 
Wal of-87 is a good Will.” 
The Cauſes fatibing thus, aud all thele things being taken fox 

5 granted, the Auoeſtion J ſay will be, Whether thole that — 4 
Wm ot 87, can have any Relief agatnit thoſe that'claim by che | 
dl 81? And J think there ought to be no'Relief;-but thoſe _ 3, 
beg 9 6 77 
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Ain not mention any thing of the Evipence that hath been given, 
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dd talen upon to nat tde Deep, na now-auliver any of the 
made againd the Truth af it fo: 1 told you firſt, J 


take it for granted, that it is a good Dees, ano a true Deed without 
General ali diſpute. But to the Intent J may commepend all the Matters 
eads in that I think are any way conſiderable, and fit to be inſiſted upon, J 
queſtion. hall @eak to Four General Heads. 7) 
.--, Firn J hall conſiver, whether upon the frame and manner of this 
eee 8x, there map be-any of Relief foz the Plaintiffs 
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p, That it 
- Thirdly, That there are ſeveral the 
e EW. 
etites a Will, 


.- Kable ag aWillis;/that Þ ſays en e e ee 


* — — 1 
Ta and nag © 7 =. | 


; Fat ſay that: a. Deed is revokable;; becauſe it. relates 22 WI f. ofaya Deed 
16 firſt to contradict the nature and efſente of a Deed ; Im a Deed nr 
takes effect immediateip upon the ſeaung. and velivery, and is impol- therefore © = 
| fible to be alteren from what is, and bas in tt. oz tobe-vevokebp n ie n 

him that made it. But becauſe it relates tu a Will, it Gall he revo. 


2 ” 
Next, ſuch a'Confirucion and Strain as this in mult oves-/ : E 
= thiow: the Intention and Deſign of dim that made the 

hen a Ban has made a Will, which is not conſummate 5 bis 

Death, and after that makes a Deed, and limits the Eſtate in ſuch a 
manner as it was diſpoſed of by the Will r What does this Pan mean 
but that thoſe Eſtates which were, oz ariſe by the Will upon his de ⸗ 
© . ceaſe, ſhall-have immediate eiten ducing his Life ? And whereas he 
thought with bimſelf-tt might not be fa convenient to leave his Eſtate 
wholly to depend upon a Will which might ſo eaſily be altered, it was 
5 dan Hin and Intention that it ſhouly be maye:moze firm hy a Deed, e 


nat at all agreeable to Reaſon. 


' iuhiehig.mow permanent. 


4% Bert, it is a mighty Strain to make a Deedrevokable an u Wilt; 
= for then vou mult firſt ſet up again that Witkwhich was:thereby-vevo- oo 

fed z fo2:you cannot imagine, but that when a Deen is made though | 

tu conũxm a Wil, the Eſtate inen where noch are by the Deed, confm » 

and the Will is revoked by the Deep; So vou ſet up a Will that is We 
nd Wil in Lan, and that chan control za ſubfeqwent Deed which'de- dun nden 


mne will, which n Rulog of vt by he 
 LawandBealon. | 


Willa as Dyer 49. it fs ſaid, A a Ban makes a Feotnent ta the 
n annex d at chat time to the: Charter of 
5 Feofinent, D revokable, notwichſtanding there is an 
erpzels Application in the Deen to that Will ic tel, any ſa the Uſes 
me bythe Deev, not eee eee 
tion to the-Will, that W, Rm ee redes E 
Gy This indeed hath the Term put in the Caſe, bun in Reaſon ( no 
8 way applicable to ft. When a Ban makes a Feofmnents and anneres 

bis Will thereto, there the Deſign is that the Eſtate ſhould ariſe, not 


ct EDA US 
* 


+  " qnumebiately-upon-the:Feofinent, but attend upon te Wil. DH 


deen ang in ſuch Enteg fn in his Will, Man be git be . 


I 3 Sr tothe Will. and the Wal bath ken the Eitate, it 19 a 
as 


reiferen in the Deed in wit. Inn thas is: Hufcy's. Caſe, Moor 256, 


8 Man male a Deed of Feofnent, and fays it ſhall be to the uſp of 


coding to the Will, there tha the 3 raphy po ono and | 
Unit the Estates. the Ales do not ariſe by the Will but by the 5 
Fox tho? the Will be no part ot the Deed, pra the Deevnoth 6 


8 


I the Limitations: had been campztzed in the-Need. 
1 T 
inte e tan be no otherwiſe revoked, but aceading taa 
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"There were ſome Caſes quoted wherein Deed ſhall eanteol a f. „„ 
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-..- that diſpoleth of the Eſtate, but it is by virtue-of the Deed: So that 
© the Deed in his Life-time was no execution of the Power reſerved on | 
ite air Deed, which-was only to bo it by a Will. 


LY 45. 244 


_ muff took upon it in England as a Caſe befoze the 27 H. 8. and then 


| that Yo not take that Opinion ofthe two Judges, Hobertan/Do- | 
--- Fcridge, there velivered, to he Kam andthere were other twoJudges, 


"in the IL; tho the Will be revoked, as ſure it 5 petit is al = 
| firient Declaration of the Ales. 


he ſhould diſpoſe of, and to, in his laſt (afil. This was a Cale in 
Ireland, atidbefoze the Statute of TIſes'was made there; and ſo we 


there being a Feofment made, he rcmains Ceſhus que uſe in Fee in 
the mean time, fo2 he hatha Power by Wall to viſpole of the Ale, ac- 
coming as is erpzeſſey in the Derd. Then he makes a Deed in his 


Tie time anogiwergawar the Inheritance ok thisUte, and afterwards = 
makes bis Will. Now here is a Deed that giveth the Jnherſtance e 
the ule away; and here is a Will that voth control and alter the Dipol. 
dtn ak this Deed.” This was the uſe that wis made of this Cale. 
Now in andwer to that, Suppoſe it were io this Will is but an 
Execution ok that Power which proceeds from the Deen; dag when a 
Man makes a Feofment fo2 the uſe of ſuch Perſons, and foꝛ ſuch E. 


ſtates as he ſhall limit by his Will; it is not the efficacy of the Will 


But J mil muy tits further to that Cale ut the Earl of Orinond, 


were of their mind, and it did not tome to a Judictal Reſolution, dna 


mp Opinion is this, that if a Man made ſuch a Feofment befoze o2 


- ._— ſetzedoftheſeLandstothe uſe of his ſerond Son and his Heirs, and then 
__ makeghisWill,anvdiſpolesof theCſtatethereinaccowdingtothepower. 


| Broad'sCale: A Fines 
Elte as the Cogutzozſhouldlimit and appoint by his kalt Will, ard ia 


* Fan 2 
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— after the Statute or Ales, he hath the Fee-ſimple of the ule veſted 
— —— in the mean time, and therefoze hath a Power to diſpole ot it. 


if he doth by Deed in his Life-time diſpoſe of it, that is a good 


— Diſpoſition, and _ Will hall not control it, fozhe is as much Mater 
_ of rhe whole Eſtate, both befoze and ſince the Statute of Ales, as if 

be hadmade a Feotment in Fee to the ule ol himſelf; and then an ab. 
dolute Dilpoſttion ot this Deed doth extinguich and deſtroy the Power. 

I he from whom the Eſtate moved doth relerde a Power in any parti⸗ 

culat manner to limit any Eſtate oz Eſtates by his Will; the whole 


Fee-limple is in him, und an Ac he voth vo to diſpoſe ah Ele. 5 


will hinder him from executing ot that Power. 


And fo his I ſhall quote you bur one Caſe, and tat is in Lea 39 5 
d to the uſe ot ſuch Perſons and fo2 ſuch 


the Cale comes home to this Cale; he after this Covenants to ſtand 


Che queſtion was, which 


of theſe Dilpolitions ſhould ace — 


m It was further urged, fo2 the Suppozt of this Notion, what is 

Pay = ſaid in Hobart in the Earl of Ormand's Caſe. The Caſe is put a 
__ litrlehozt in the Book, A Man ſuffers a Common Recoveryto the 

uuſſe ok ſuch Perſon and Perſons, and fo? ſuch Eſtate and Eſtates, as 
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feſt Fine and\the Died. intervenen. betooe- ho caro tw ara 
77 3 it was there held that having made a diſpoſition of the Eſtate. by | 
Ofed, tho byaCovenant to tand ſetzed, that ſhouldtake effec, and the 
Will, tho made accomuingtothe power came too late to erecute it, Sa 
that J think none of theſe: Caſes that have been mentioned fo2 this 
purpoſe are applicable tothe Caſe in Queſtfon,-nozargue oz poveany- 
thing material koꝛ that which the Plaintiffs Touncel intended them foo. 
Ay but ſay they, this Will of 167 3, ¶ Deedof 168 t, make but one Con- Obj. 
_ vepance, and then the Will that is the principal that ſhall govern all the 
reſt, Now this is a notion fetched from the-Courts of Lam, but bery Anſ. 
imp2operly applied to this Caſe as Jthink : Fo2 this Will being revokey | 
bythis Deed, is no Conveyante at all, where ſeveral Aug make but one Where frre 
Conveyance, every one has its vitinc operation to carry an wein ente 
delign. As a Leaſe and Releaſe, the Leaſe conveys the poſſeſſion eon ee each has 
Vears, the Beleale conveys the Inheritante to the poſſeſſion by wap of is od o. 
enlargement. Son Fine and Recovery, and Deen to declare the uſes, Sure an 2 
make but one Conveyance, but each perfoꝛms its particular part: the main deſign. 
Fine Conpeps the Freehold to one man, and upon the Recovery it is 
_ conveyed to another, and upon the limitation of the uſeitisConvepey: 
_ toathird ; all are pꝛeparitoꝛy Ads neceſſary to:Compleat the Convey«: 
ance of the Inheritance whither it was at firſtdeſigned, | 
But bow will they male a Will that hath no ſubſiſtance to be ohe e 
_Convepance,with a Deen that befoze deſtroyed that Will? J cannotſy: -o_— 
how, no ts it reconcileable with Lawo2Reaſon, So that fo2 that mat- 
ter, think theyhave nogroundtoinſiſtuponthis point, that this being a 
Died relating ta a Will may be revokable in Equity as à Will is at Law. 
This Died doth lay it was made and intended to Confirm the Will, 
and yet makes ſeveral recitals and limitations contrary to rt. 


VVT it vin recitetbe Willtruly, andſaps the Will " 
diſpoſed of the eſtate lo c lo c then adds that it was made toconfirmthe 
Will, but pet diſpoleth ot the Eftate quite otherwiſe than the Will dath, 
ſhall this avoid the Died in Equity 02 make it to have another Confive- : 
 ratijonthantt elſe would have? the re-citing part ot a Did is not at all 
neceſlary part either in Law oz Equity. It map be made uſe oc to explain The rectic 
a doubt of the intention and meaning of the parties, but it bath no effect bol: Deed 
o2 operation. But when it comes tolimit the eſtate, there the Bedi to par 5 4 
have its effect accowing ta what limitations are therein ſet fozth. And La or £qui- 
that is plain andfull,without anymannerofcontraviaion whatſoever, 7 
Nou berauſe a Dien is repugnant in ſome part, that is material tu 4 Deed ce. 
what is immatertal, is that any ground in Equity toſet aſide this Died? "= KF 
D make it moꝛe liable to a revokation than it they had bien conſiſtant #'is material co 
bat leems ſtrange. Then here are wultecttals and miſtakes, which A ien vio= 
take to be mictakes ofthe Clerk; ann ſhall theſe miſcecitals of the Will ng in . 
in the Dad veſtrop the elted of the Dad, when the meaning and inten ⸗ 9uiry to ſet 
tion of the parties is moſt manifeſt and clear how the Estate ha g, 
fſtzhete i na relerente in the limitations of the Deed to the Wii, dut 
_ © only ntheRecitals, and chere are 3 Voit the 22 fs 
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5 = e —— Duc 6 Cunncel o 
= 922 and amend the Dzaught. ag.appears by bis own band fwonby 
his Son, and hs man. To imagine then that a man ſhoutybeſarpxzed 
into ie making of 3 his ownconſtant Councel voth perule 
tand asend the the Cauncel he ufed patticulatiy ca ad- 
3 vile with, is by at the Exe Wwallnetsto'ttzits to ſap, A man 
— was Ducpzben when he had rhe advice of Councel avout it, and they 
| 1 his Elbow at the erecüting ol it. 5 
M 1. mult EINE feek, atid vo not well know what ia 
in Equity, that will avoid a Deed, which is a good Deed at 
1 10 Juftice, and 8 —— ſpa 470 
e t fpake the laſt une, 
IG Conte e came on. 16 I think a Caſe of great Quchodtty in a b. d n 
Enuity, becauſe it hav a great tranſaction both in this Court chan. 1 part, 
"Do of Lows, bete it came to a Kelolution and Reſult, m—_ 
Mi Ithall the Caſe in ſthozt as it was here in Court. 
r. Roberts SontothelateEar! ul Radnor marriedtheDaughter 
of Mr: Bodvile. Bodvile hav made a Mill, and giben his Lands'to 
E Childen of his Daughtet in Tail, and after this he mates another 
9 Will-whereby de gave one part of that Eſtate to r. Wynne, and 
another part to a remote Kinſman. It did moſt plainly appear in the 
Depolitions of this Caſe that this Mall was obtained by great Fraud 
and Circumwention z chat is, Wynne got into his acquaintance bypze- 
"0 ences of ſame little Offices of Friendlhip ann Kindneſs, he got him 
away; from his Friends anv'Relations; und vuring dis firkneſs'he = 
dd by kalle ſtoztes dzaw his affections from bes Daughter, kept him in 
- fecret places, that ua friend might come at htm, and while be was  - 
ſecreted and wought ung Wag chis faſt Till made, wherebp'he = 
8 bis Eftate away krom his Child to a Stranger. All thele pieces 
of madice were apparent before n . 
which was henry be m Low * _iarer dan, aflified'by: 
- declared.that this wasa Wil obtatnen byfraud and by — hit 
there was great Reaſon if they could;torelieve againſt, Buttheyſear» 
6 metedents aud could find none that would come up to the Cale. 
 Thereupon, fo2 difficulty; there was advice taken about it in the Houſe 
of Lows; and thete, upon Conſideration, was an Omer made, by way 
ok advice tothe L. Chancelloz;that'heſhoulv procied to do Juuice ti ei· 
ther patty tho there were no Pꝛetedent found to govern the Judgment. 
Alter ward this Cauſe came du he heard again 12 June 1666. uhen my 
Lom Cbanceiloꝛ being affiſted by u 10 Chief Juſtice Bridgmanmp = 
_ Lox Chief Baron Hales, anvMr.Juftice Raynaford did declare, that 
there could de no relief, tho as it was facvbetoze; it was apparently a 
Kill obtained by Fraud, and this to the prejudice of the Heir at Law, 
who dad never offended, or gen him an cauſe todiſinheric her. 0 
the Bill was viſtiifiſed,/ but che Parties complatning in Parliament, 
* wy eejteved by theLegiſlattve Power by an Act of Parliament. 
_ OT We n 5 15 Cale 
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ty would not relleve ew e 155 uy chad 


wing the inconſtanc 
Sera in = ny, 


ve-applted/hinielfto-the 4 Ouke, and told him, 3 It is true, you have 
been ane 1 E. 
iſuate but don mas de prevailed with ben mate — 
... , Wer; to iter sis w 5e yours: : 
dune beit; may will vou make 
Fe es kindneſs by a Deed an 
n 
anyſuch thing; ſuppoſt he han 
A ſuich a Deed; is this unlawful 1 
innocent, be might; 
= 1 ly da it. 
bie his Deed was 1 
by the advise, Deſire, a 
per, 02 whether it 
3 18 not material, whether was 
Obi. Pu N N that 
Aa alter: bis Wi 
| = bung the 


ad taking a diſcovery 
tage of: this lip, and habe the Eſtate 
the Duk ke had conſidered the: 
[effecttial- care to have hay a 
- Circumſtances: And, that he did not 
9 wache ute . a g fr Dune, op the Earl of Bath, 
O was t a Fe re, at Sutt of the — Bed ford =_ 
an was opened the laſt term. man that — b 8 
»which might have been Nebented 1 


ant mh ie oper in chen Caſe, thae-tnp Lowe 
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_ .. Beſides) it doth not appear, as A remember, (q; it is ſume time | 
Ance this Cauſe was heard) that my Lom of Bath did know to what 

- purpoſe the Duke din call fog bis Will, and the Deep and ill were 

_ poſſibly both in the Cuſtody of the Dube; fo2 tho at the time ot the 
Execution ot the Deen it was delivered to my Loꝛd of Bath, vet that 
wWuaa only fox the due Execution as à Deed; fo; my Lom in his An- 
— ver faith, he knoweth not where it was afterwards, till delivered to 
him by the Dube with the Will, under one Cover, ſome ſhoꝛt time 
bekaze he went abꝛoad. And ſo there is great Reaſon to induce the 
Belek that it was in the Duke's Custom. 


» 


Chen as to the Objection of Secrecy, it is kept ſecret all along, 
_ and nobody can give any account ot this Deed. Tale it foꝛ granted 
it was (o; ſhall a Settlement in a Familiy (where the nature cf the 
thing requires Setrecy) betauſe tt is kept ſecret, be ſet aſide fo2 Se- 
- erecy? It ought to be kept ſecret, and that is no Objectton at all; 
| Perſons da not utially intend that all the Wozld ſhould know'how 
_ HeſrEſſates are fetten. no ! e 
But lay pou, at leaſt here is a general Pꝛeſumption, take. all! to- 
gether, upon the Circumſtances of the whole Egle, that there was 
ſome kind ak Management -in:concealing this Ded. Now, in a 
Court of; Equity ſhall Pꝛeſumption be ſufficient to found a Decree 6 193 an = 
uon? If that ſhall-avail in a Court; of Equity, it is an eaſie-mat» -. 1 
fer, atcoming to the Judges Faith, to preſume a Man out of: his E- 5 —_—_ 
fate. There are Preſumptions/of: ſeveral: ſozts, ſome. are violent; erecumpeions 
and ſome; pꝛobable: A violent Preſumption, that ſuch a Pan hath of 2 
done ſuch u Fact, muſt be when a Fad is done; and na other:can be oed 
thought ot to have done it: As it a Man be killed in a Bom, and ano⸗ . 
Rm with a Swoꝛd blody in his band, and 1 = 
no bodn elle was in the Rom. Pere is a plain Fact dane, and tho na 0fatuforce, = 
body can wear they ſaw this Man do the Fact, that he killed him; vet | 
krom this Evivence there is a very ffrong Piof- 167 19155 
— - Buta-pwhable Pꝛeſumptlon alone is no Pꝛoot᷑ to rely upon; where 
indied there is ſome Paco of Witneſſes poſitive, and the Pꝛeſumption 
is pꝛobable that is added thereto, it map be a god fortifying Euldence, 
„Da that A think here is no-Pzot- o2 Evidence, that my Lam of 
Bath did urpyize the Duke 3 oz that the Duke was ſurpz3ed in this 
matter; 02 that there was any indiren means uſed to conceal it from 
the Duke. And lo J have done with the Second head that Tat firſt 
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bud, :I-come to conſiver thePeroris that are contetn o in this Third Con- 
OQauſe, that is, thoſe that claim by the Deed ol 81, and thole that ſiderarion. 

_ claim by the Will ot 87. Thole-thas claim by the Deed ol 81, are 
Relations .of Due Chriſtopher: without ail queſtion : 9% Low of 
Bath that is ſntituled/to-the-greateſt part of this Ecate, ig a yew — 
near Belation, and a Perten that bad done many Windneſſes eon te 
Famtip pad been conſtantip aſuuaing ta che Duke in his Buſinels; . Ak 
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ben oz tdole thal diam bythe Mal of By, Se, Motik;that 
daes the main of the Eſtate, is inveev in the Will called Couſins 
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dur it is plain (ik at all) he 18 not i neat p related : So that 
in relpere've the Pertons that claim by contraty voluntary Settle⸗ 


ment, there is an even Enualtty or Relation, and no difference of 


Conſideration (much moze when there is an Inennaliey) he that hath 
the delt Title at Law mut carry the Eſtate ? Foz what is it that 
makes the differente, but the difterence of the Conſdetation ? Ag in 
che Cale of a in Conſideration ot Blood, and an after Deev 
to 2 — foz a valuable Conũiberation; the laſt ſhall tale place, 
r 1095 5 onto BR nh 
Vut fox revoking a voluntary Settlement, in favour: 8f a ſubſe» 
quent one; —_ is no difference between the Parties as to 
the Conſideration, J think hath aa ground in Renton. There 1s as 
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Equity, and 
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men ur wn idteg, and they dert not Uſveeetly,-bur mot 
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| a in the Deevo todo: nv that 


- Am confeſs, Courts of — faqpe ive Tnourh to; 0 


E mee Caſe, | 


v — K Jf a Ban make u Feofment with a Power of 1 
1 Under ich Circranſtantes; and doth male u Revokation, 
9 ——ů—ů—ů — a auer, he is ſuch an Owner 
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or the tet Salton _ is ppl 
n expreſs q implied Conſent, , by des Kepeſenta- | 
e is a Wanitdat hath 5177 . 


= 
Itake ft | 
nn rr 15 5 
A Han voluntarily makes « Dettiement whe e een 
Life, and after to other Uſes, atv reſerves no Power of Revokation 
Ir al; he cannot rebel ches no; not in Fate: And ide Bent -—« 
dhe ume as to a Power eeſerved, where tb is not pürtusd; dez Where» Por- 
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i he bid it it "SANs Dr bm ry ie We un ac much a purſued, it Is 
e F * 01 in in eben 
Tt will be manifeſtly in x of Equity ave tc 


@ Latituve in Power *——— 2 ing E 
ft is untealonable a Man Hold be teltraſney,/ when a Man wn re- 
ſttaln henmſelk ; oz vo J lee what Realbn there is t fo 1 in 4 
dent. Indeed. to atgue thus, is to mathe a Man leis Proprietary ox 
1 than the Law hath made him, that de Wan not terte (his | 
in duch a manner as he pieaſeth\ to ower ion himſelf 's.. a Wan 
1 never maſter of his Eſtate i He mules the fees Dottie. 17 
ment as Ouner, and it is no mattet whether ye hach a Reaſon fa = 
malig it oz 416, ſtet pto ratione wluntas ; but then when de hat) 
 @ don, both Lam and Reaſon bind Han to obleeve ae, and wess l 1 
0 Reacon dog a Contt of Equity ta aον it. of S 
Its, 
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iſhlp done; thereloze to let them ale there wol nerd wor Courts wif, if 
—— than there are, to iiſpatth the Vulmels of-Dquity ed 
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Aſpoſe of it ſo diſcreetly; ag a Junge: oz a great Lawyer would vo, 
chere is no Reaſon Equnp would interpoſe to alter lu. 
z Belidess there map be a very gaon R ealon ſoꝛa Man to put ſuch a 
Beſtraint upon himſeit, and foz a wiſe Man to do it too; foz a Man 
may know the fratlty ot his own Temper; hom apt he may be to be 
Lurpzixed and prevailed upon to make a pzecipitate oz inconvenient . 
Mill, Settlement, oz Dilpoſition ok his Eſtate. Nom to reftrain 
this Jnlirmity which J bave, and to pꝛevent an Inconveniency that 
map ariſe by my diſpoſing. of my Eſtate udon a Surpiize, J will re- 
rain my ſelk, and ſettle my Eſtate ſo and ſo, that it there be a deli 
berate Mention in me to alter it, J may lolemnly execute ſuch In ⸗ 
tention; J will therefore have ſo many Witneſſes, and thoſe ot go 
Quality, that ik they find me about any ſuch action, man adviſe me 
in it, and pzevent any apparent Surpzize into the doing ol any Aaion 
that max be fooliſh, raſh, o; pe judicial: Fo? that Realon J will being 


\ 


mp ſelf-quider ſuch and ſuch Reſtraints; zs. 
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Andi hen me lee a thing done that may have a good Bealon given 
Fo? it, as there may be fo2 this circumiſcribed Power; to reſtrain from 


« 
+ 


Keaſon; and theretoze the pretended unreaſonableneſs of ſetting: the 
Donner of an Eſtate by himſelf, mentioned at the Bar;:ts-no-fArgu- 
ment agaſnſt : Foz it may be (and that is rather to be preſumed) up- 


on dern goon Realon than upon:noReaſon at all. 


1 3 
5 7 * 


Ha A thind it was.never yet determined, a ſettied in a Court of 


* 


Equity, that a Revokation.that did not purſue the Power was good in 


Falte It bas bien(ettled and decried-not-to be good, and that is the 


4d cd, Cauſe of Arundel and Philpot, bichcame firſt into the King Bench, 
Fe dals arid then into Chancery, and afterwards into the Kings Bench again; 
And there it had its Period. a Moman makes a voluntary Settlement 


ET... Friend, with a Power to revoke upon the Tender of a Guinea ; 


and upon ſame Falling out oꝛ Quarrel that happened between them, 
wee makes another Settlement upon Arundel: ; At-firſt in the King's 
Bench they could not move the Tender of a Guinea, and ſo the Ne- 
vokation was not good at Law3-therefoze they came into a Court ot 
- Equity to be relieved, At was held that noRelief-Gould'be had in te 
Cate, altho. there wag a Pwof-of:Revokation given, a Auarreing 
and Fallung out, and ſo there might be ſame Reaſon; to-revoke; but 


Bill was dem, Ater warde, upon à Tryal at Law, :that Matter 


wan (ubſtanittally poved, that An the beat :of-the.Pzovocation the 
Guinea was tehided, aun conſequently a-good Rebokations and thor 


3 8.45 and conieg a good Revokation3/and that 
No Revoks- * J| 10ok;Qpon. gs a full Authozity that there can be no-Revakation in 


. a, 
. PE « 1 


_ tion in Equity city where it's nor anon Ri | am. une ; raj 
| that bet Equitx Where. it a nat a gad Revokation at Law, ;unleſs there ben 
bee e. daten Witention in the Þ ot ef 
= nic e keg plrſuant tu the Power by F 
9 9 y rau * . = YO ING ih RAT * | * 8 

or Accident. therekan k 08 Aire good en Equityz: there was tö be 8 Tender 


Party to revoke, which. he could not ef- 


raud * 8 27 = oe in 8 1 , — q , 
5. de acewent. r 


bam and Newman J take to be good at Lain, ann 
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Lew, ſidven-Agions, it Is to be welumed that it was done upon Bonn 


no Reaſon to revoke otherwiſe than accozding to the Power: Sa the 
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the day but not the place; and accepted. That was befoze' my Lozd 
- Chief Juſtice Hales, and the party nonſuited unon it. Foz upon 4 
Condition to pay money at ſuch a dap and place, the money be 
tendꝛed to the Perſons at the day, tho not at the plate, that tender 
td the perſon is good, being a Caſe of money, but it is not do in 4 
Collaterat Condition ko voing of any other thing. And tho it ha 
nat been in that Cale good at Law, it might be held to be good in 
Equity: upon another account; becauſe, there were Childzen in the 
Caſe, and it was to make pzovilion kon themmm. 
_ .-* Now J vo acknowledge that a Power of Revocation not well 
executed at Law, map be in Equity in ſome other Cates: As where 


„ 


a man having ſuch a Power has a real intention to revoke, and his 
intention is known, but he is prevented bp a particular accident; 
and ſurpyied when his delign was (o to do, but he could not per⸗ 
tom that delign, as by reaſon of Sickneſs , -02 that it was to 
be done in a place where” he could not go. Je any accidenn 
— enten, it wan be dot upon as god and" t 
But now in this Caſe of the Duke ok Albemarle, it doth not ap- 
pear that he had any luch intention- of executing His power. It 
fs true, he made his ill, which is a quite contrary viſpoſitfort 
of his Eſtate.” That is an Evidence of his intention to make 
a new Will; but not to ' revoke this Deed 3 he was no way 
hindzed by any accident '02 frremovable'-Jmpediment from ece- 
cuting-the power accowing to the Circumſtances. ' He was in 
the place where beſt ok all throughout England he might habe 
had three Peers to be Witneſſes of it. The Till was'erecu- 
ted in London, at Sir Robert Clayton's houſe, and there were 
then two Peers in the houle; 'Therefoze ſince he had an oppoz-⸗ 
tunitp to do it well, and would not do it, this can never dñe 
tonſtrued a good Revocation - in a Court of Equity. And J Abſurdhies 
think truly that any duch condruston would invuce manx Ablur⸗ 6e. 
Firtt, It is to ſet up a powet in a Court of Equity in Mreck 
oppoſition to the Courts of Law, anp fo let a man ioote in E.! 
ty koz no other reaſon ,- but” becanſe” he hath reftrained* himſelf at 
Law, by a Law of his own making, 
- . Secondly; It is as much us te fa; That berauſe a man fnay 2. 
dilpoſe of his Eſtate one way dy Lad, therefoze in a Court 'of'E-' 
quity he ſhall diſpoſe of his Eſtate ang way. That is a very ſtrange 
but a true conſequence of this Donritie, becaule a man ſettles his. = 
Eſtate ſuch a wap, with ſuch a power to alter it in eh ctrevmſſances, 
therefore he wall do it any way. At this rate Tenant in Tail may 
diſpoſe of his Eſtate without a Fine in Equity, berauſe he migye 
have done it at Law with a Fine; ke; che ſame Equity there is m 
both Caſes. So a -Coppholver ok Jnheritance may- in Equity u. 
ſpole ok his Eftate [without a Surrender, becauſe he might dot ac 
. oro open ore ney. 
ay: i 8 
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3. Thirdly, It were to enable a man te giv 


* 


in him, fo2 he bas na moze in him than accomming ta the power reſer- 
.. Founthly, It 1s to frufirate t 
ments whatſoever ; ſa that I t 
this Court ta let a man looſe, 


lutent ond- deſign of all Settle- 
there is no reaſon at all fo2 
_ that refrained bimfclf, 


unleſs there. be ſome ſpecial reafan in the particular Caſe, fo2 the 


fake. of which a 
nary Rules. 


| Chen lit un confiver nert the Cixeuraſſances that the Duke was 


non dan ta dane is Cale nary rom the -- 


Inder at the time of making this Wiki 3 heit that are din the Plaintiff, | 
wy that he bad fœgetten this Deed. aun therefwan it being an ald 


- and forgotten Deed, it ſhall nat have any regary in a Court of E. 


Objedi- fie J wer conſiver whether 
ons An- 


cwered. 


\ 
* * # - * 
” * 5 


Deeds of the Title were carried to Councel, they ſaw this truſh 02 


_ the Eſtate: 'D0- 
. 
Mit ma 


quity, it nat being taken notice of u the party bimſelt. 
i Eviſence daes nat probe the 
quite contrary 2 it was a Settlement made very ſolemnly: tt ta very 
welt aqteſtey by ſir @iitneſſeg, Perſpng o conſiverations, it was dane 
with deliberation, and done but in 81, the Will is in 87; it ia nat 


ta be meſumed that the Duke d 02 eauld get a Settlement lo 


_ fylemny and yeliberately executed, J ſap it is hord to p2oſiume tt, 

but rather the contrary, that he did not fangt it. „ x 

Wildes tho! be bad forgot it. Dur Lhamas Strin 

inſkumental about this Ci dad not forg 
af it about that tine with the very date in it. And I take it the 

 memozy ofthe Councel in ſuch a Cafe, is the memory of the Client. 

J Ae man make a Purebaſa and he cavrigth the Deeds of the 


ger who was fo 
it, fa be made Abſtract 


Eile ta Councsl, and be eſpiethatrut in the Deen, and acquaints 
bs Client, and yet ho wilt purchaſe, Hall: Equity toliove ? It man 
be the Cauntel overſecth this Truſt, and the 


any ſuch trug 3. J aw a Yurebaſey fod u valuable eanſ@eration, and 
it ought-not to affect us. But then they come and prove that the 


und an oppetiunicytq ſes it. Then Itake it, uatut ta the Councel 
1s novicg-to the Client, aup the man that nan the money wu loſe 
bree Thoman ringer mama ig the Due 
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' ground to.rovaks. u in Equity? malt the gaodaeſs and valivity of 
à Deen den upon the memory of him that; made it 7 Memup is 


— dCippary, but à Deen is permanent, UL Wane ta abide fan ever, Be. 
- cauſe men. are apt to forget what they baue none, thereſwze hall 
heir Deeds have na more effec in a Court pf Equity than if they 
Docrine to me, when a thing ones comes to be put into wiiting, we = 
- tip it is: weber forgotten 3; Linera Krips manet. 


F 
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"Duke of Albemarle, that he thould make this tir and wo about 5 


is callen - 
ta account about it ; ps be, I bak 0 notice. Fknew nothing of 


po e and yet not intend ta revoke this Settlement 
that Cood in the way. The others they ſay, how is it conſiſtent 
mi the Duke's Honour to-intend to revoke it when there was ſuch 

a Friendſhip between the Duke and the Earl, ſo many Services and 

| Irre Earl, ſuch a truſt and confinence repo- 
\ as it is plain there was? How comes 
is; OT NE NES MUS 
ſons honours in 
* ſig at at 1979 wth heme that the Duke. had to 


* unkindneſs 02 diſpleaſure conceived by the Duke againſt the Earl, but 
an intire trust and confivence to the very laſt, as is evident by the 02- 
der of the Ikeys of the Evidence Room to be delivered to him when 
pe went away, and to conſult with him upon all occaſiong. . | 
But withal, J do not know what the meaning of this ſhould be, 
it he really intended any effect as to the Tall at 87, which without 


be a good diſpoſition of the Eftate. Pet tho it doth contradic> the 
Deed of 81, J cannot but take that ta be a very good Deen, and 


ſiumptions; and then to make inferences from thence. We are to 


plain and clear, any upon theſe we are to determine our opinions, 
and nothing elſe that is Dark, and that we cannot come at further 
than Conjequre. - There babe been other things ſuin in the Cauſe, 
which Jomit on purpoſe, becauſe J would mention only thoſe that 
are moſt material. Upon the whole matter, J am of opinion there 
Qught to be no relief in thi 
None” 81. 


"Tag" Kade. 


4 I 222 2 — anc Cat and why 

_ 4 arethe par 3 
Feen e 

= zan un E unta 

alſo Plaintiff again my Loan of Bath ann otherg BON 


this Bill-ſets out the late Duke of Albemarle's Marriage, Settle. 
ment, and his {vil of $7, with the ſolemnity both of peparing and 
executing it, and doth complain. that the Earl of Bath ſers up ano- 
5 l, and a Deed in 71, and , Wbereby be ſeeks to frufirate 
wy ofition of the Duke's Eſtate by the Till of 87. And the Bill 
0 bans _ * if any ſuch. Deed ever exempted by 1 Duke 


Ou 


TIE ET Tr N 


judging of Caules we yave | 


Miter his min ag ta my Lom of Bath, th:re is no appearance ot any 


al queſtion is well p2oved ; and were it not fo2 this Deen, would 


"-J have nathing fiixther to conlider in this Caſe, noz are we to make Concluſion 
e upon the Foc as it appears in the. Depoſition which'are = 


eee 


| The Caſe, a 
ie lies in tes 


ſeveral Bills. - 


tht. 


aa b ee Rar Be ad, 3 
112 | Bath and Mountagues Cat 
. na ies 
"Y | and, Mountagie's E. 
ta * —— — 5 — K — * . 


wy, apt vb; ag ea 


| (which: they have reafon td doubt and do not avmit ) they believe. 


* 


* 


ure, to the lame effect with the other Bill, and pꝛays that both | 
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oꝛding 


- 1 
7 7, 


| hay not hen lo, 2hy:etbic-coulv! dor have been, as 


das been o largely inne üpon on eicher ide 


nd with retpeg tu this Batter, 4 "hall here" 8 


e eee ee — 5 11 Ty 1 

1 — to this! Dwer, in the MichaelmagTerm after, 8 | 7 2 

uns d Trxat at the Ring'sBeneh Bit, and upen that Tryal a Ger- 

dict paſſe to the Defetivants in the Efcament, the Eatl of Bacher. 
upon the Win or 75, amy Deen of 81. After the Tryal,: - thele'Can- | 


E came tu be heute aguin bekoze the'Lows Commiſſtonerg, about 
a Pear and a halt ſince; at that time there was no Complaint winde 


_oftheUrrvict-noxaniy motion fox a new Crpal. Vut akte the Eu 

cel had bern heard ſebetal Days, the Court took time to corifiver ok 

= Judgment; and befoze Judgment, one of thele Cauſes abaten'by — 
the Parriuge ol my Loꝛd ot Mountague and the Diitche(ss did = - 


that and other Aecidents, the Calile hath- been delayed abr my 
bearing before the Court, alliſted by my Lozds the Judges, who hade ve. 
— lerevtheir Opinions. / Aud now the-Tauſes ſand} — nga! of 

the Coutt, upon what appears in the Pleadings and Pꝛoofe, and 


1 
AGpon which, the Uerdic being at Law fo the Delefdants; muſt 
take it 3 Loos the Judges hade already derlared, not only that. 

- theſe Derns of Leaſe:ondReleate; of the x5th and'x6thor-July"8r," = 
were duly ſealed and executed by the late Diike of Albemarle, 4 
alſo that they ſtand ni m koste,  atid-urrevoked- at Law); tos if they 


tr roo TE 

- Defendants. 3 hed at e Fey Very oe 
- -Thereforx:ag that mum be taben Tj Gtanted, are go 
Deeds in Law, the only Matter at peſen 

_ the Count; is, "Whither upon the Divate bb 1 85 Cale thete be ur. 
ficient ground in Eguſty fo; this Court ta interpoſe in the'Cale, fo as; 
tio tet ande thele Deen as not good'(Equity; oz tevoked bythe Wift 


W 87, na: ud 7 dall, 2 to the Matter the daes kü 
dude my Tptmon the ſome way Withiny Los be er the be 
delivered theirs bekoge ? 14 ba 5 cl 4 2 Db tros's Wh ? Wii 8 5 


Parties are in Jungment betoze dhe Coutt, and whar uf h Kin TY 
_ uiledged as Reaſons and Ozounds to induce the A to ſe | 
ny Deed in Equity. G2: Wk * Rus "+ z N 85 


Ws bo 4 114200060 100A 
Pere is no Purchaſer in the Ciiſe!! no Creditoꝛ: Child un 

dend kog, but all the _—_— aim os Voluntary Gude ALE l 

ane five andthe ney i that ae wal ey Rand equals g7 


2 it iy bo fr! 
an: — Sf ako Low. vf: ch RE. 36 074 1 
Cbere hove: bern ſeverd tb, MGRed upon by the Count v3 2d 07 20h 


format 


' Dutcheſs and Mr. Monk, a9. Ozounds whereon they weutd © wy, 1 
- 1hat Equity which chauld knpeath this Died of 7: J wa n ber , 
tion thenns Napmebend thep:were-effered, and J. wil, as fr 68 4 ri . 
can, avotd:heing: teu wu unnbte mary Repetition ot what das 
been already: nennen e UE: ak Ted 
Fleſt, It vas been offetev; that this Deen was obtained uy Fraud 
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2.  _ Decondly, I it were oziginally fairly obtained, pet it mung 
7 


ſecreted and concealed from the Duke, that he could not come 
know the true Contents of his Powers 02 t it were not concealed, 
Pet it was utterly fozgotten by the Duke, which was the Reaſon and 
Occaſion why ſutkicient Care was taken; to execute the Power as it. 
3. Next, that though the Power of Nevokation was not literally ex- 
ce.cuted, pet his Intention appearing clearly to diſpole af the Eftate 
_ otherwiſe, it ought-to be ſuppozted in Eaux. 
4 Then that the Deedof 81 was but ancillary (that was the Phyaſe) 
to the tm of 75, which being agreed to be revoked'by the Till of. 
87, the Oced muſt fall with it. VE 
„Another thing was, that what the Duke: had done amounted to a 
C wlll od; wane 16s aan 3409 Þ 37 
Ehen that there was a general Trust, and the Duke temainen! 
Diner of. the Effate, and might charge it as high as he pleaſed to 
the utmoſt value, and ſo being abſolute maſter of the. Eſtate; bis ſub-' 
| pur diſpolitian of it by his laſt Cl ought to be made good in 
urg R OO, $17 SR tee TERRY $316 2 1. V 
_ There are muy things accumulated together, and ſo'make the 
better chew; but it is beſt to conſider them ſeverally, it we would 
know the true weight of them. 3j 1 
r n = Jt, ts true it is charged in the Bill that this Deed was: obtained | 
- by Fraud and Surpitze, and that it was concealed from the ODule, 
foxgotten by him, and he had an Intention to-revoke, and went as 
far as he could; fo that they are ſufficiently let into this Matter by: 
what's charged in the Bil. But wholoever: reads over theDepo--— 
themſelves as falſe Deeds, and not truly executed; but that being 
tryed at Law, and the CUlll and Deeds verifien-by/ a -Uervice; the: 
Councel hade attempted to make ule of the ſume Evidence, 


N ey und read 
it all, q at leaſt the greateſt part of it, asEvidence of Surpzze and 
Circumvention,.”> 1. aan 019. 619 RT 
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| 1 dh O13 inn 00008 AAELTS - COTE 436 3 | 
But J think that ought to be well conſidered by the Court, to: we: 
are nat to found our Judgment upon that Evidencez: which it it be 
5 to be regarded at all, did amount to no moxe: than what was inſiſted 
ings not to be p2eſumed ; it is all denied in the Anſwer, and 


—— ien in t 
noc ro be pre- the. ιν muſt be very. clear, ik it he ta be regarded by the 
a ; l * * Dr 3 a 5 "5% Va * \ en f 5 45 ' N 2 x 3 
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e, Dow, koz this word (Surmize) it is a wo ot a general Signili · 
. . cation, do general ann ſo uncertain, that it is impoſſible:to firit ; a 
Man is ſurpiized in every raſh and indiſtreet 02 eder s 
not done with fo much Judgment and Conſideration as tt ougit to be: 
But I fuppole the Gentlemen who uſe that Mad in this Caſe, mean 
ſuch Surpelße as is attended and accompanied with Fraud ub G- 
cumvention3 much a Surpetze indeed may be a good ground to ſet 
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_ but any other Stiirpze n 
ft will introduce uch a wild Un 


uppear in e themſelves, 


yy  coproboxation of " he Und whity'ls men th through far 


| when in 


Lab of Bath after 
——_— the Wl that Limitation is after failure of Me 


not to reboke the Mill, is a derogatozy and illegal Covenant. 


ance mut be a Dettionliratioi that Sir William Jones was not im- 
＋ if it; as is petended, thele are the” Dbjections to "the Derr 


to come in Kemainder; ſo that au dhe Inference that can be wave 
from thoſe miſrecitals, ts 'only that Sir Thomas Strin ger, who eit 


is apparent in Pꝛook )) dew the "Dee, was a careleſs Pin. 
* the Cartation of the Limitations from thoſe i the 


armies. 5, 
. Firſt 


Ls das 3 . 


8 
; if 
: 


adde a Deed io obtained in Equity, any TT On * 
ever was, and J hope never will be, becauſe 


ments of the Court, as will be of greater 'Tonſequen ys n the 
rt, a uen e * 
Keller in any Caſe will anſwer foz. ; 12 0 


They loy this Surpxize was mabe out two ways, by Matters that 
ua ea (ct. 


arile dut of the Deeds. : | IAN 
Wh — Watters that appear in tht Deevs ; they 
t it rr 


Fir, "That tt is ered in the Deed'of Keene tht 


Ten that { is nter ts, be din the Conficination of the it, 
in eflec it doth fully revoke it, becauſe there are no Limitations | 
in the Deev, hut ſuch as vary from thoſe tn the Müll. 


Then hen this it i fo ſearing the Lewes in the can, and ett 


defeats the W 
That as to a e ho ce; the Deed limits it ta my 
failure of Jſſite Male, excluding the NES. 


non in the Deeb cut the th Son wh neffectug 
hav net Neuer ee wette fo. 

ower ol Revokatſon is unreaſbnably fetterey; and t 

eby the Duke,' who was then very young, ts ol 


te Chat the Pooh 
"— the 
Covenant 


And the unskiltul” Phraſe and Language of the whole W 


ts 3 


8 as to the Piſcecitals, as my Low Chiet Jultce has ſad, hers, 


they will have no Influence- upon the Limitations, becauſe the Rect: 


tals in'a Deed are not made the Meaſure ok the Limitations in it ; 
oy as J apyehend, here are none of theſe Bilreritals which are 
2 nature, as to daw on the Duke into a Biltake in the toad 
my Lo of Bath, foz the Recital that the Dutche hay a much 


gene Eſtate by the Will than ide had before; as the Limitation of 


alby und Broughton fo; Life, when it was but during'Widowhood, 3 
this might lead the Dake indeed into miſtake in kavour of the Dut- 
chels, as it dtd, and might have” induced greater Limitations ot the 3 
ſame-kind, but never tothe advantage of my Lend ol Bath, who was 


Then 
25 hs 
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the Will, any not to 
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1 duch þ Ulaviation.; ts. Fr "Pan — we = Feen ebe 
Il, and the time. Seth Deed, - þav-altered his: ind = 
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1 15 : "Tr oe yt +24 > 
e en obſerved, chaz ihr Wozs,of. the Deep which: | 
he Env.of it . N eee e the een erte 
'M iT 17 — infer. to the Puncipal Dengas of-the Settlement, 
ith was to diſpoſe of his Eftate to my Low of Bath, and the near 

.of his Relations, and not to-refer-to- any. porticular: Limitation 
24. 7 that A _ —_— the * _ Kd, to the = 
ation in nig plain; an Appen DP | 
— "Me. berp- pheaſing of the Deed, that beſives the; confirming; 
Tun, he did mainly veſign the ſettling of his Eftare. 

Then let ug consider che Differen 85 in point of. Limitation: he- ö 
ween the Deed and dhe KAiu. eee 
N. * Ehey ſay in the Deed, the: 4 18 an; Eſtate: limited to the. | 
2 N Life; which is not in 7 Will, that is proper in a Deed, 
bit would have been abſurd in a Will which is not to take ens in 5 


03 5 17 0 55 ig 


we 


1 


aſter his Death. Ws B SD fy To 436 3naTh 6 65 Br, - 
Chen foz that WERE in the Limitation to the Ditcheſs,. it is: | 


not material in point ok value, but fox Duration to the Earl ; and ijt 


"WY m: 1 


was a reaſonable thing fo to make it; fo? Ane he did intendtocharge: 


ſold any part of it that had been under a Bent charge ok Soo and 
thereloze tt limits Lands of that value. "wy e 
Las ko the Limttation ot Norton Piſney, BITE indeed ie tothe 
Adbantage o my Lo oe Bath, and is 5 only Uariation. from the 
* WII which.ig tos -fo2 ith reſpec toghe Eflex-any Doxthern Fügtes, 
1 1511 by 0-4 mene, alder jt fallure of. INE in LO. — 


us Real, Eftate with great Lenne it han been * 


1 In it wery ind indeed a very _ one, 7 indeed EN 08 Were: 
= > 10 Mt ap all;fo2 tt means no mode than that ik he 
= - - Jeffng 3 there would be an ample P2oviſien out. ok the reſt of 
bo Eſtate fo2 Daughters; and (a in effect-it is upon the LN 
Sate any-the Wit of 87 3 (0-that ik it he an fr 
Sur sitze as to the but, it is the lame as to the gather 
Eben ch that Paoviſion that is wave out. of ENS f 
2 888 Hh the. Thiry 8 4 a a = — a £21 
od Duke d in t atter, it inefleaualz by 3 
al 't nothing” fected kom thence, but (ya there Wag . 


3 — SES S fe — —_ 

| 3 | "Bath nd Mouse 85 e 

=D "Hawn by Ste William Jones; mp Lo of Barh inveev ps, That it 

1 mas left to the Care and Convu bf Sit William Jones; but as to 


What appears, he was only concevnies in the Pyovilo : Foz it is very 
good Reaſon to believe, W Wen he L approve of this Proviſo] 

# did not refer his Dpinion to anp ther part ok the Deed: And in⸗ 

any one that knew oz remembied Him, will think that de con⸗ 


cerned himlelf. 2 na other part but what he (et bis dend to the Ap» 
5 urged 


pwvarton of; © 
L os hive taken notice of thoſe Dpjectiong ks Regimes v by 
2 5 Cottiſel, which, taken altogether, ſhould iuduce their Gund ok 
5 y from a Surpuze in obtaming this Deeds but when they 
- are leverall Wale wack leem not to be of. "oy W as 18 
if th 


2 


1 it wi Wficient 
14 Rs this Parry ul And the Countel fox the 
well aware of this, and theretowe they 
ts out & the Deeb to we this Sur- 


the Objections you this Point 


Were | 
Other Obje- hers is no A Brook of an tous Direction fo? dzawing of 
x ts no P2oof 1 — Draught oz Deeds being read 
— ene ch Bae there no Counterpart was erecuted, the Truſtees were not 
ved. = arqtiainted with it; there was an Effate 1fmited to Sir Thomas 
Clarges, when there were great Differences between the Duke and 


bow > i (g not not ſubſcribed by the Ouke's Counce], as all Deeds exe- 
tuted by him uſed to be, that t ods not thgrolled deren to the 


material Place; fo? if it han been ac- 
, the had been maſter of the Eltate by 
it were not peruled by Sir William 

N n 


Dyanght, he Dung nt a ve 


* 
"T 


Wees to the Execution | 
of it are dead too: nr the 1 t ts very ſtrong, when the 
Dunght is of r e ee 
and interkined by his ow 1 nd in ſeveral Places, that he hav 

and Directions from the to pꝛepare ſuch a Deed. OY 
Che requing. & wil 2 N to the Duke, doch not ap- 
it might be read to him before, and it was not neceflary it 
time of executing ; if it were, then the 
e fame * An was not read 


27 9 * 


. 1 -- £8. In. , * - * EY | * 
* N | 


a 


j + WP « 
. > bh —_ 2 3 E N * 3 8 


I Hil a and Magn Gi. 


"ap to that Objection, That thete was no Tounterpart, io? the 
| Truttees acquaimted with it, that can be nothing of an 'Dbjettion ; 
koz the Deed remained fn the Duke's hands tilt a ſxtie 'be- 
foe his going td Jamaica, as appears by wy £05 of 'Bath's 
Ankwer, which hath not deen folifiev as J know of in an 
Point; no} was there ang Dtraffon to give notice to the = 
— 2 ; 1 there 3 1 manner EF ** — — 

hav ahy Gti in hin by 69s Daw, 1 therefore there was no Rea- 

9 that it ſhould be known to any one but him; und the na- 


ture of the. thi and all Ptoofy w't tie wa ales 
10 be en en e e en e 
k We... as to the Stoz 


| 8 
nor iihrdlln 
material a part. 
| Eſte, {t ſhould by 


1 wa 


n 64 
8 where the Comer? b Be 


* 


quence, and J fear it would ſhake: mot ol the Settlements of E- 
5  Nates in England: And fo2 that J would mention the Caſe of 
Sir Jane» Sir James Herbert, and the late Low ot Pembroke. There was a 


: + 
i 4 


Heir at Tam, and the other was but half Byother. 


- rections to Mr. Swanton to aw a Mil and Settlement of his E. 


ſtate, and amongſt other things awer, to be ſure that the Brother 
ſhould babe no Power over the Eſtate to diſpoſe of it; and becauſe 


that in his Gzandfather's Will there was ſuch a Settlement as he 


Tauot for liſted ot, he {ends him that: Swanton mates a Will, and limits an 
8 Eftate to Sir Philip Herbert the Bother ol Life, and the Remain- 
bs Body 

Law veſts 


Fail in him, 


than that the Councel had made a Miſtake, o2 knew not the Law: Þe 
biſpola of . did not, at belt, conſider, that upon ſuch a Limitation the Law veſts 


the whole Eſtate Tail in him, and he may diſpole of it. 
It is plain he had not purſued. the Will of the Gzandfather 3 but 


pet uhen this Cauſe came to be heard betoze my Lom North, when 


the Will appear d to have been truly executed, the Court declared 


1 


tit was a Piskoztune that they did not go ta a better Countel: And. 


4 
4 


it . was: ſent ta Law to try whether it was the Will of the Earl of 


Pembroke oz uo; and it being found to be. the Earl's Wal, the 


Bill was diſmiſt with Coſts: 


| "Thus I have taken notice of what has been offered to.pzove the 
 Surpzize 3 J would choztly mention on the other fide, what hath been 


- inſiſted upon to ſhew-that there was nothing like Surpzize, but all 
was done upon a very good O2ound, and purſitant to a ſettled 


— 


Death. 5 r 


- .  Firft, ſay they, it doth appear there was a very near Relation be. 

' tween mp 125 Dune and my Low of Bath; And that Duke George 
owned he owed his firſt ſetting-out_in.the Woald to the Anceſtors of 
mp Lozd ot Bath: It voth plainly appear there was a moſt particu- 
lat Friendſhip and mutual Confidence between them, in Matters of 


the higheſt Nature, and chiefeſt Concern3 nay, that this pzoceedey 


bb kar on my Low of. Bath's fide in Duke. George's time, that de e.. 


*  vaſled with King Charles the Second to pzomile, under the Sign 

Manual, and recommended it to his Succeflozs, to create my Low 
of Bath Duke of Albemarle, if there were a failure of Jute by 
GED OA OI AY | z 


* 
» 


and my Low of Bath, is plain beyond all Controverſie, kon it began 


JJ . ſhould — 
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n the Client, J take that to be a Matter ot great 7 


4 Yſſi bought in this Court to let aſide the Win ot the Elder Byo- | 
ther, who was the alt Earl of Pembroke but two; Sir James was 


ce der to the Heirs of his Body 3 this. Will is bjought by the Councel 
be to the Earl, and read, and executed, and held to be good ; Pet this 
 wholeEftat- as n notoious Surpie upon the Councel; fo2 nothing is plainer 


full Purpoſe, continued fo2 ſo long a Trac of Time to the Duke's | 


the 
Eben that this. Friendſhip div continue between Duke Chriſtopher | 
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Che Earl had taken. a Diſpleaſure-at his /Byother, and ſent =_ 
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to the 3 young Duke, and it continued ſo much all wry that. there 
was nothing ok moment relating to the Duke s affatrs, in which 
_ the Earl was not mainiy concerned; and all this is pꝛaben by a 
Series of Letters, continuing down from the veath of Duke George 
to the death of Duke Chriſtopher. | ; 
In 74, he ſends Wl wowd he had purſued his advice, and bis a 1 7 
vice ſhould always be very prevalent with him. 09 1 
Nm 75, he tells him, he expected to ſee: him with great impa: 
tience becauſe he was not able to go on in the Regulation: of bie 
Family without his aſſiſtance and advice; that he had finthed hig 
ill, and would make all mote -perfect when he came to him; It 
thould ſeem his'foumer Will was truſted in my Lod's hands; and 
hen that was returned oz bought up, in a lem days alter this Will 
_ Of 75, is made; and by that all the Cſtate, oz the main ol tt, is giwen = 
to my Lox of Bath: Aud it was the firſt Till that he made, J 1 
think, after: he came ok age, and han any power to viſpoſe'of his &: = 
_ Tate in Lands any thereby,as I/ſaiv; he Devileththe Bulk of it'tomp Þ 
— Low of Bath: be always defired,as theWilt detlates, that incaſe be 
bad no Iſſue, the Earl might ſucceed him in his Þonours and E: 
_ fate, ag well out ot true Allection to him, as his neareit —— £. 
on bis Fathers five, as out of due gratituve, to; the manp ads of 
Bindnels and Service vone by the Earl, beyond all the rel of his 
 Kindyed and Friends, upon which he-humbly'vefires his''Bajeft 
 ta-Conifer"'the-Dukevomn'upon him, and that the elveſt Son ok the 
_ Eatl,anvfo ſuccelively, the eldeſt Son of the Family,thouldbe called 
Tow Monk, to ꝑꝛeſerve his Mame and Þonour: in memozp of bis 
Father and ot himſelf. ' There tannot be wozds that erpzels moe 
Ems and Rolpect, and . 172875 of Advantage, then are here | 
eb. D COTTON ITT OT 7 
it There was an Attempt bp pꝛooſs in this Caule to ſhake- the 
' Credit, even of this very Mill; but when the Councel on t 
ide came to ſpeak to it, kg could. 'Moduee* no pzodts that _ 
at; all come near it: It is plain then, that at this time, no man 
E have more kindneſs fo2 758 0 their the We Jad” tor” of 
Ke» . 280 A 9 AVE n 
18 In the Venn 1678, there appears the came Senſe m the Dike, 
_ of the Ear''s//Friendſhip by dis Letters, and the Obligations * 
- Gratitude! he: hav to bim, that de bad no triend in whom be 
cuuld conſide but Himſelf, and defiring- him to come to aft E 
bim in the management or his: affairs that his Mindneſs and 
. 1 was neber to be atten, "Withour the” highelt gra. 
n ; . 47 3 „ Th * 1 
Al this-1s a loft of Evidence; dgainit which there is no opyoft- 
tion to be made; ſo it ig ald continued to the Pear 80, when 
= ſent him! he. nd adorn oe weich und deſired dim to fecure 
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Thus it foov to the time of making chat @evlement, anoihne = - 
the Duke and he were upon ſuch terms with: one another; it was 
no-ſtrange thing that he chauld male ſueh a Deed as this, aud the 


manner both nn | 
4 thing of Surpy3ze in it. 


To te: id ng Ee HUE r hath Jeap greed; has, chat G id 3 
Head. 


Settlement under a potber 'of Revocatian fubich he intended to 
make: uſe ok, it was ſetreted and contealed ſrom bim, ſo that he 
could not know what bis power was ; aun ſeberal Caen were put, 
where a man in ſuch circumſtances, knowingly aufers a Purcha⸗ 
ſer ta ga on with his Bargain, He Hall nat haue any apvanitiige 
* 7 a cautealed D thoſe — _ 15 — 
0 be good, and par arty mentione | Ou FO 
2 * 5 1 Juſtice Treby, the Cale of Pr. Clate ; And 
I need go! no further, thai to-&@p that thexe 4s 
plac between: that Caſe and this; that is, where a 
ane 11s - concerned, ay * r 
gtice. 7 Ant Fa: Nm N 
U e there Eu au 22 car ws, rr Duke 


—— n r — — paste 20. 0 
id knen nde true Clreyunllauces al den namen that would have 
vane a Different candinetation in a Care af Equity 5: 
ig no pet, that thete:Dexdg were cher in the Pars of L 
bt till ſome little time -hefore the Duke went beyond Sea, 


en the * delivered them to him. | 


EX my L wort around to believe 
fn the Duke's own hands, what obligation hou ter 
* x0 lie upon my _ — to make. any ment! 


Wut wh b Le of 1 0 favs. ae upon the Salle of N and 
DN to mp Low. Jefferyes,, he did give the Dutcheſß a 
 raution not to be in earneſt fon finiſhing the Bargain, ſo2 te might 
be z loſer bp it 5 which could. mean nothing, but that te had an zn. 
tereſt in it by this Deed. 
| . As to. the Dbjecion, that my Lo. of Bath ſocd by. and ſaw 
that Purchiale made, and gave na notice. o this Deed tu the 
2 haſer 3 J contels, had my Lom ok Bath ſet up. this. Deed a- 
— Faint, ang to overtow that Purchaſe, that would have bought | 
ft up to the. Caſe o -Wraw. and. Ford ; but ebety body knoweth, A voluntary 
that a bare voluntary Settlement is « no does againſt a Purcha- no force a. 

er tea notice; and as to the eaſes a 115 ints of An⸗ Lowe 4 9 2 
- huities, there is no paoor that ever m 47 of Bath knew. of thew. cu notice. 
Ehen it was 1 7 that thount go. not ſa far Die 
oled concealment, pet the thing was * bf mind, and the 

init vg owner of the Eſtate, and..acting as. owner, ly ye 

m a8 


| Fonts requixeds 3 5 acts done | 
glvner, are In a Ae ſeems.n a 
hai ett fo2 d voluntary * 


gam a 
Settlement with a power . de yocation: becauſe de 
| that Settlement had foagotten- i re. is. 010. IE Where two 
wartanit a Decree of that natiire, noz 1 re zun weteneg gfby wo votur- 
 reaſgu fo2 it; em betwuxt twa Perſons each of. wii 7 FR by g Saks 
Ul lantaty Settlement, the matter fands upoy- au £qual tage, and marcers ends 
a 1, ng e an WG nn. or 1 an the WP 15 225 
Ane there. were aug 
room fo2 ang h. notion as to 


kounded wg ent, 0 that 


ESL 
i nas their 1 * 
a e F | 
i nop poor to. the contrary as all 2... 1 
= Sir Walter Clarges (ion {It 


| the Duke's 5 towards: km bp this ot 
{ee 1 1 to complain e Wah (ety. 


uke bid n r concernen. of row! tins 
ethgh 8 ines is * 
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r himſelf ro'the Duke, co'thank pimrto2 
what kindneſſes (Sir Thomas Stringer acquainted him) he bad 
ſcheun him in bis Will; but the Buße *repfied with fome te⸗ 
flediou upon Sir Thomas Stringer (who pꝛetennen to have been 
verb inkrumental in it) thar de pad never moved him in it, 
but that he had taken care of bim, and bis, Brother ward tell . 
bim wherein; and if he would, be might tell bis Brother de lad 
lo: And he twears be did go to bis Brother, my Lozd of Bath, 
ho told him the Duke had indeed p2ovived fox him, ind ſettled apart 
ol his Eftate upon him; but that if the Ouke had not allowed him. ſo 
to do by fenving him to him, he would not have tolb him'of itt. 
Alt this is a full p2odf, that the Duke had not foxgotten this 
. Deep at that time; but it cannot be belfeped, that the Due hav 
euer foxgotten this Deed, without 'ofsbelteving” ſeveral as thit 
.  - Have been ſubſtantially proven to de done bp beim; ag when ue 
* my Low Lanſdown's Marriage, his Letters does particularly take 
to refer to this very Deed, as being much concerned in dis 
Food oz fil Foxtune, as my Low-of Bath himſelf very well knew; 
and Congratulating the Batch'with my Low 'Treafurer's. Daugh- 
ter; he goes on to veſire, that as he had taken care to'Warry Fim 
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well, fo he would Have great regard to his Education 3" which he 
Did mind him of, remembeng fill, that he was moff concerned in 
dum, vfany one, except himilelf,” as he very well knew. Epis could 
Y eee ee nothing but tome Settlement of bis" Eltate,”anynone ap- 
b JJ 7 3 WIT 2077 0 WOT RR VER OY 


* 


here teems to have been ſome attempt to interrupt this Friend- 


du dp a Letter dated, as J take it, 31 Jan. Sr, the Due favs, his 
Kindneſs and Friendſhip ſhall always be the ſame ;' and all the ma. 
Licious endeavours of til people, ſhall not be able to beak the link 
between them; lo that it cheuld ſeem; there were malicious endeavours 
nien ko lot dickerences between thole noble Pertong; but by wham is 
ORIENTED COT Rn art 
Bult fiiit thete 1s a conitinmed ſeries of kind Letters between them, 
- which goeth on even to the time or making the laſt Will in 87, as full 
of gratitude (alt the Duke's Letters, great numbers ok which were 
 ... . Noduced) as can be, fo his continued ſervices and kinvnels; naydown 
Totte timeofhis going to Jamaica, and while he was there.” Now it 
loo to me very range, chat the Onke end all this while be Ry 
due Obligations, anv'owning them-from*myLozd of Bath,” and vet 
miſt heſuppoſed to have foxgotten'what de had done in acknowleng- = 
ment andrecompence of thele fervices,” Then there ts befives ail this, 
___ the'poſitive teftimonyof Br. Crofes andhis'Wite; both ſwearing par- 
| ticular Declarations from the Dukes own mouth, which can have. re- 
tation to nothing but'this Des. 
- - There is indeed one thing that is urged as a ſtrong'Argument, 
the Duke intended to alter this Settlement, that is bis 


„ t 


ſuch formal ſteps in ppeparing and wawing this laſt Will, bis advi- 
ſing with my Low-Chief Juſlice Pollexfen, and ſo much Solemnity 
as was uled in having the parts ok it ingrofſed and delivered with 
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ſuch Ceremony to ther ſeveral: Þands, It is they ſay, hard to ima · 
gine he would do all this with a deliberate intent that it ſhould all ũg⸗ 
nify nothing as to his real Eſtat 
deal of Pageantry and Ceremony to no purpoſlſe. 


RT, * o 


tainly intend to deceive the Dutcheſs; oz my Lom ot Bath; It is moſt 


e, and ſo quit the Wozld with a great 


Nom it muſt be onen, that it doth ſeem a ftrange part in the 
Duke, and the Wond muſt be ſut pied at it; fo2 it is impoſſible. to 
make the Duke's Actings of a piece, and reconcile ſuch Contradicti · 
ons 2: pe cannot inderd be clearen from Pꝛevarication; he did cer ⸗ 


evident he did keep my Lowof Bath in pand, that he ſhouidhave bis 


Effate lo the 'Teftimony of r. Prideaux, and other Witneſſes, 


concerning the Duke's tion ot his intending to ſettle, and ha- 
nung ſettled his Eſtate upon him, we find by this Deed his Eftate is ſo 


actually ſettled, and that Mind continued till 8x 3 und it appears by 


Letters, as well bete as ſince; that Duke Chriſtopher intruſted 


him in all his Affairs of Conſequence, auen nat in any thing but with 


bis Afſiſtance, continually made uſe of his Friendſhip at Court, to 
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the time of his Death: When he was diſſatisfied with any of his 


Servants, my Low of Bath was the Man that muſt ſettle-the Mat · 


ter; when: he was to purchaſe, my.Lozd of Bath muſt buy fog him ; 


he was in Danger of loſing Money, my Low is applied unto to pre- 


vent it. All this appears by the ſeveral Letters that have been read 
and pꝛuduted. When he was gone to Jamaica, and any Requeſt at 
Court,. my Lo s Intereſt was that which be relied upon; my Low 


bk Bath was the ſingle Truſtee to be applied to chiefly in what con- 
 cernedthe Eſtate, the Keys of the Evidence-Room were to be depoſt- 

ted with him, as being pzincipally concerned it he ſhould miſcarry,” 
_ Now itmuſt be confeſſed a Ban may do as much as all this comes 


to, and makeuſe of another Man 8s Friendſhip, and not deſign to give 
him his Eſtate, when he han once firmly ſettled it ſo, and repeated 
his Afſurance of Kindneſs, and continued to make Pzofefſion of Kind- 


neſs all along to-the time of his Death, and went on to make uſe of 
bis Service, becauſe he thought he might freely command the Service 


_ of one who expected to have (uchAdvantages trom him; pet then J do 
not ſee but that it muſt be admitted, that be did deliberately deſignto 
impoſe upon my Lozd: ot Bath; o2 if he did not, he did intend ta 
impoſe upon my Lady Dutcheſs : Noi be it mich it will, J do think 
be is not to be exculed in reterence tu the Point of Þonour, as to 
tze Request made to the King koꝛ the Earl of Bath, and in purſu- 
ante of Duke George his Deſire, who: engaged the late Ming to 


p2omiſe under his Sign Manual, and he hath made the ſame kind 
of Requeſt fox Pr, Monk 


„ 


when be was to ſell, my Lam ot Bach was to tranſact the Batter; 
when he wanted. Money, my Lo was to pꝛocure it fo him; when 
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Revocation 
ſhall not ex- 
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- a Settlement; elperially ſo A made, 


ot Equity, without the —_—— 
_ alliſt another voluntary Conveyance againſt this. 


| Pepared 
with great Impontinity 
there doth not appear _—_ 
tlement, 


are no CAitnefſes 
h Stringer from Newcaſtle-Hy 


he did intend it ould take 
oz to 1 Bath, 
= not at all to 


" The next-th 
Equity by this Witt, a 
Citciunitances, yet 52 5 

Court of < 


8 his 'Cltate, a 

' Now I tt: mem that a Power of „ 
be tartied kürther in a C gurt or Equity chan the Law will carrp 
itz the Law hath been liberal. in 2xpoutiving Powers of Revora- 
tion favourably, and where the Law expounds a thing accowing to 
E V7V7VV....(öͤõãéͥ »Vv.....7.7 
" ahere there appear to be other equitable Confiverations, it 
have another Judgment; bat if ft ſtanps without any Pirture of 
other Conſiderations, I think tt would be very hard to beak though 
he thought fit to re- 
the Alliſtance of to many 


firain himſelf from altering it, 
Noble Perſons, when Bs 
reſerved to him; J lay, it would be a very ſtrange thing fox T Court 


The Caſe-of Arundel and Philpot is a full Authority in this Caſe, 


© A ha bee fo tet repent; aided went onetedy ce 


ever he would make uſe of the Power thereiy KB 
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But J think there is no ground. of. Pzoof of an ch Int | 
| 67 ion; 65 the Pyr An ee $0 e 3 - 
to mevent aviy e that up Heniſelt 
his Rom, and thole Wat tame td ham were Woehe at the 
dum; (fv/u/ſtvbrig Box; in Whith his Popets weve, 
the Window, by frequedit trend upon ft, he hit 
there had been ſome Attempts to foxce and open it 3 3 
calls fo2 the Box, to open it, and out of it takes ſeveral Papers, 
which he read, oz gave to Dr. Sloan to read, ſeveral Letters as 1 
remember, and afterwards he took up a ſealed Pacquet, and ſaid to 
the Doctoz, This is my Will, and put it down again : Js this any 
manner of Pyoof in the Mond, that this Act was done animo 
_—_— much leſs is it any Pyoof that there was any notice taken 
f at this time of this Settlement, . Aoki 
J would ſay ſomething to that other Poin t, that this being'a Died The ah 
made to confirm and coxobozate, the Mill ot 3 to Head. 
the Will, and depends upon it, and kt. to ſtand oz fall with it, and 
upon the Revocation of that Will did fall with it. 5 
Cihis is an Objection wholly tnconſiſtent with the other Arguments 
- that are uſed againſt this Died, that it was by ſurpzize ; fo2 by thoſe 
Arguments they would veſtrop the Died, as inconſiftent with the 
Will, but now the Argument is turned the other way. But my 
Lon Chief Juſtice Holt has ſo fully and clearly anſwered that mat- 
ter, that I ſhall not nid to trouble you with 8 more in it: 
The Caſes cited about it axe in no ſozt appl to this Cale. | 
be laft thing inſiſted upon was, ſuppoſing the Died to ffand god, _ 
pet there being a general Truftraiſed in it to pay the Legacies in the 
Will, mp Low of Bath was no moze then a Truſtfe, and the Duke 
continued Baſter of the Eſtate ; and he who had ſuch a general Pow- 
er to charge the Land, might do it the full value, and then conſe- | 
quently might diſpoſe of the Land too. 
Bom this Point of Truſt is the moper Subject of aCourt of E. « tub, che 
gute, but to expound a Deb which is made on purpoſe to pzevent a proper Cet 
- Deſcent upon the Heir, and then to make a general Reſulting Truſt 5 xquicy. 
to let the Peir in, is ſuch a Confiruction as will apparently contradict 
it ſelf and the Died. But that will fall out to be a Point that comes 
tao be confivered hereafter, how far this may be 4 
of Bath to anſwer Legacies o2 Debts in caſe the perſonal Eſtate 
could fall ſhozt ; it is not ptoperly conſiderable now. 
The only Point that was token to-by the Councel, and left £02 Condaticn 
the Judgment of the Court, was this, whether in this Caſe dere were Prat = tw 
ſufficient matter foz a Court of Equity to interpole lo far as to let 
alive 02 impeach this Died of 8:. Mow as to that matter, J think J 
- have the Concurrence of my Lozds the Judges in it; and Jam of 
- opinion, that there doth not appear ſufficient Gzound upon this Caſe 
ti a Court „ any fue thing theretore J as wy 
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in Tail-Male 3 but if no die ae were 
ſhould not take effec within thee Vears 
then the Truſt was deviled over to 
by, makes a Codicil, and 

the ſald Marriage between I; 
took effect-befoe the age 


Parties at their age of Co 5 
ober following, Mt. * on * „ 
Tranſactions were between the Guardians of d or = ON 
. Willoughby and her Friends, about the Marriage, who inlited = 5 
any a Settlement of a Pzopoxtion-of-the Loy Guil- 
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indeed made by the Friends of Meg. Willoughby to th = 
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Lom Ouilbrd z and the theee Pears 1 
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Ebe Queſtion was, Whether this appearing to be the Caſe, and 
nao Detautt o Neglec appearing in Mes. Willoughby ** = 
allow of, ſhe ſhall not have the Aid of a Court of Eq 
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Things invrek were mentioned by an 
of diverſe Diſcourſes and Letters had paſſed by Mr, Cari = 
: NA to Mrs. ts dad dagen by Mr, Carie, expreſſing 
all thoſe, 


Death did erpire : Several Pyopoſals, within the there Years, ane 
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Lay matried the Platin. 


_ And this doth; axiſe. upon the Conftrugion of the i 


bis Niece: But 


if:itbe not 


(be not purſued, 


was his Purpoſe that the Barriage thould take effect, fox he doth not 


Five Her the Eftare upon atiy Act in her own Power. It was limited 5 
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12 Ho dah; at which time no Settlement could be mave, be- 
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Porter g Cale, the Lady was an Inkant, and is a harver-Caſe than 
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